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Common Questions About CLER

. What is CLER?
CLER, or Continuing Legal Education Requirement, was adopted by the Supreme Court of Florida in
1988 and requires all members of The Florida Bar to continue their legal education.

. What is the requirement?
Over a 3 year period, each member must complete 33 hours, 5 of which are in the area of ethics,
professionalism, substance abuse, or mental illness awareness, and 3 hours in technology.

. Where may I find information on CLER?
Rule 6-10 of the Rules Regulating The Florida Bar sets out the requirement. All the rules may be
found at www.floridabar.org/rules.

. Who administers the CLER program?

Day-to-day administration is the responsibility of the Legal Specialization and Education Department
of The Florida Bar. The program is directly supervised by the Board of Legal Specialization and
Education (BLSE) and all policy decisions must ultimately be approved by the Board of Governors.

. How often and by when do I need to report compliance?

Members are required to report CLE hours earned every three years. Each member is assigned a
three year reporting cycle. You may find your reporting date by logging in to your member portal at
member.floridabar.org.

. Will I receive notice advising me that my reporting period is upcoming?
Four months prior to the end of your reporting cycle, you will receive a CLER Reporting Affidavit, if
you still lack hours.

. What happens if I am late or do not complete the required hours?
You run the risk of being deemed a delinquent member which prohibits you from engaging in the
practice of Florida law.

. Will I receive any other information about my reporting cycle?
Yes, you will receive reminders prior to the end of your reporting cycle, if you have not yet
completed your hours.

. Are there any exemptions from CLER?
Rule 6-10.3(c) lists all valid exemptions. They are:
1) Active military service
2) Undue hardship (upon approval by the BLSE)
3) Nonresident membership (see rule for details)
4) Full-time federal judiciary
5) Justices of the Supreme Court of Florida and judges of district, circuit and county courts
6) Inactive members of The Florida Bar
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Other than attending approved CLE courses, how may I earn credit hours?
Credit may be earned by:
1) Lecturing at an approved CLE program
2) Serving as a workshop leader or panel member
3) Writing and publishing in a professional publication or journal
4) Teaching (graduate law or law school courses)
5) University attendance (graduate law or law school courses)

How do I submit various activities for credit evaluation?
Applications for credit may be found on our website, www.floridabar.org.

How are attendance hours posted on my CLER record?
You must post your credits online by logging in to your member portal at member.floridabar.org.

How long does it take for hours to be posted to my CLER record?
When you post your CLE credit online, your record will be automatically updated and you will be
able to see your current CLE hours and reporting period.

How may I find information on programs sponsored by The Florida Bar?
You may wish to visit our website, www.floridabar.org/cle, or refer to The Florida Bar News. You
may also call CLE Registrations at 850/561-5831.

If I accumulate more than 30 hours, may I use the excess for my next reporting cycle?
Excess hours may not be carried forward. The standing policies of the BLSE, as approved by the
Supreme Court of Florida specifically state in 6.03(b):
... CLER credit may not be counted for more than one reporting period
and may not be carried forward to subsequent reporting periods.

Will out-of-state CLE hours count toward CLER?
Courses approved by other state bars are generally acceptable for use toward satisfying CLER.

If I have questions, whom do I call?
You may call the Legal Specialization and Education Department of The Florida Bar at 850/561-
5842.

While online checking your CLER, don’t forget to check your
Basic Skills Course Requirement status.
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PREFACE

The course materials in this booklet were prepared for use by the registrants attending our
Continuing Legal Education course during the lectures and later in their offices.

The Florida Bar is indebted to the members of the Steering Committee, the lecturers and authors
for their donations of time and talent, but does not have an official view of their work products.

CLER CREDIT

(Maximum 16.5 hours)

General .......coovvevieeieniieieieee, 16.5 hours Ethics .oocvevieiieiiieeceeee e 1.0 hour
CERTIFICATION CREDIT

(Maximum 16.5 hours)
Condominium & Planned Development...........c.ccveciieieriiiieniieieeieiecieeeeie e 16.5 hours
REAI ESTALC.....ecuvieiieeieectieeeee ettt ettt et e s e et e e s aaeebeesaseessa e saeenseensaesnsaennns 16.5 hours
BUSINESS LItIZAtION. ... .ccuieiiiiiieiieiieiiieteet et ettt ste et teebeesaesseesaesseessesssenseessesseensensnes 16.5 hours
CONSLIUCHION LAW ..ottt ettt e ae et e e b e esaeeabeeaeessseenseas 16.5 hours
TAX AW .ttt et ettt e ettt e sab e et e e s at e e beenteeenbeeteeenaeeteeen 1.0 hour

Seminar credit may be applied to satisfy both CLER and Board Certification requirements in the
amounts specified above, not to exceed the maximum credit. Refer to Chapter 6, Rules
Regulating The Florida Bar, see the CLE link at www.floridabar.org for more information about
the CLER and Certification Requirements.

Prior to your CLER reporting date you will be sent a Reporting Affidavit (must be returned by
your CLER reporting date). You are encouraged to maintain records of your CLE hours.

CLE CREDIT IS NOT AWARDED FOR THE PURCHASE OF THE COURSE BOOK ONLY.

CLE COMMITTEE MISSION STATEMENT

The mission of the Continuing Legal Education Committee is to assist the members of The
Florida Bar in their continuing legal education and to facilitate the production and delivery of
quality CLE programs and publications for the benefit of Bar members in coordination with the
Sections, Committees and Staff of The Florida Bar and others who participate in the CLE process.

COURSE CLASSIFICATION

The Steering Committee for this course has determined its content to be ADVANCED.
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LECTURE PROGRAM

Friday, February 9, 2018

7:30 a.m. - 8:00 a.m.

8:00 a.m. - 8:05 a.m.

8:05 a.m. - 8:35 a.m.

8:35a.m. —9:00 a.m.

9:00 a.m. — 9:50 a.m.

9:50 a.m. — 10:05 a.m.

10:05 a.m. — 10:45 a.m.

10:45 am. — 11:35 a.m.

11:35 am. - 12:25 p.m.

12:25 p.m. — 1:30 p.m.

1:30 p.m. — 2:05 p.m.

2:05 p.m. —2:40 p.m.

2:40 p.m. — 2:55 p.m.

2:55 p.m. —3:20 p.m.

3:20 p.m. — 3:45 p.m.

Late Registration
Introductions

Marketable Record Title Act & Curative Statutes
Melissa Scaletta, Orlando

Title Insurance
Karla J. Staker, Maitland

Ethics

Lynwood F. Arnold Jr., Tallahassee
Frederick W. Jones, Winter Park
Break

Foreclosures
Alfred A. Lasorte, West Palm Beach

Real Estate Finance and Lending
David R. Brittain, Tampa

Recording Statute, Priorities and Judgment Liens
Martin S. Awerbach, Clearwater

Lunch (Included)
Mary A. Robison, Jacksonville
Christopher C. Cathcart, Altamonte Springs

Condominiums and Condominium Associations
William P. Sklar, West Palm Beach

Construction Liens
Lee A. Weintraub, Fort Lauderdale

Break

Tax Liens and Tax Titles
Robert G. Stern, Tampa

Surveys and Easements
Richard W. Taylor, Deland
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3:45 p.m. — 4:30 p.m. Homeowner's Associations
Michael G. Gelfand, West Palm Beach

4:30 p.m. — 5:00 p.m. Environmental Issues
Roger Schwenke, Tampa

5:00 p.m. — 6:00 p.m. Reception

Saturday, February 10, 2018

8:25 am. - 8:30 a.m. Opening Remarks

8:30 am. - 9:10 a.m. Doc Stamp Taxes
E. Burt Bruton, Miami

9:10 am.—10:00 a.m.  Far/Bar: Closing Procedures
Matthew Holffiman, Pensacola
Brian W. Hoffman, Pensacola

10:00a.m. — 10:30 a.m. Tenancies and Conveyances
Robert M. Schwartz, Boca Raton

10:30 a.m. — 10:45 a.m. Break

10:45a.m. —11:30 a.m. Homestead
Alan B. Fields, Irvine California

11:30 a.m. — 12:00 p.m. Zoning and Permitting
Richard Davis, Tampa

12:00 p.m. — 12:45 p.m. Lunch (On your own)

12:45 p.m. — 1:25 p.m. Land Trusts
Andrew M. O'Malley, Tampa

1:25 p.m. — 1:55 p.m. Bankruptcy
Marsha G. Rydberg, Tampa

1:55 p.m. —2:10 p.m. Break

2:10 p.m. —2:50 p.m. Public Lands and Waterbodies
Alan B. Fields, Irvine, CA
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2:50 p.m. —3:20 p.m. Landlord/Tenant and Mobile Homes
Jennifer S. Tobin, Orlando

3:20 p.m. — 3:50 p.m. Case Law and Statutory Update
Manuel Farach, Fort Lauderdale
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LYNWOOD F. ARNOLD, JR. received his undergraduate degree from Stetson University and
his law degree from Florida State University. He is a member of the Executive Council of the
Real Property, Probate and Trust Law Section of The Florida Bar, currently serving as Co-Chair
of the Membership and Inclusion Committee and as Lead At Large Member for the Second
Judicial Circuit.Mr. Arnold is a past chair of the Real Property, Probate and Trust Law Section of
the Hillsborough County Bar Association. He is a member and past president of the Bay Area
Real Estate Council. He is a director of the Capital Region Real Estate Council and member of
the Tallahassee Bar Association. Mr. Arnold serves on the Professional Ethics Committee of The
Florida Bar and on the Board of Directors of the Legal Aid Foundation of the Tallahassee Bar
Association. He is a Master in the William H. Stafford Chapter of the American Inns of
Court.Mr. Arnold’s practice areas include real estate transactions and litigation; estate and trust
litigation; wills, trusts and estates; and the mediation of real estate and estate disputes. Mr.
Arnold has been certified by the Florida Supreme Court as a Board Certified Real Estate Lawyer
and a Circuit Court Mediator. He has an AV rating from Martindale-Hubbell.

MARTIN S. AWERBACH is Board Certified as a real estate lawyer by The Florida Bar. He
has an extensive background in real property law and is particularly knowledgeable and
experienced in real estate title and title insurance law. Unlike most Board Certified real estate
lawyers, Mr. Awerbach primarily practices as a litigator in real property and commercial cases.
He is often retained as a consultant, and has testified in both the state and federal courts as an
expert witness on real estate, real property titles, and title insurance matters. Mr. Awerbach
received his baccalaureate degree from Rutgers College and his Juris Doctor from The Rutgers
University School of Law - Camden. Prior to entering private practice, Mr. Awerbach was Vice
President and Associate Regional Counsel for Safeco Title Insurance Company's southeast
region, consisting of Florida and five other southern states. Before that, he was a Florida State
Counsel for USLIFE Title Insurance Company. In 1986, he entered private practice and started
the firm that expanded to become Awerbach | Cohn. Mr. Awerbach is a Vice Chair of the Real
Estate Certification Review Course Committee, of The Florida Bar Real Property, Probate and
Trust Law Section, and a member of the Florida Land Title Association Claims Prevention,
Avoidance and Education Committee. He is also on the RPPTL Section’s Executive Council,
and a member of the Real Property Litigation Committee, the Real Property Problem Study
Committee, and the Title Insurance and Title Insurance Liaison Committee. He is a past chair of
The Florida Bar Real Estate Law Certification Committee, the Real Property Litigation
Committee, and the Real Property Law Committee of the Clearwater Bar Association. He is a
lecturer at the annual RPPTL Section’s Real Estate Certification Review Course, a frequently
requested lecturer at continuing education seminars for attorneys and title insurance
professionals, and is co-author of several seminar publications.
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DAVID R. BRITTAIN is a shareholder in the Tampa office of the firm Trenam Law and the
Co-Chair of its Real Estate and Lending Transactions Practice Group. Since 1990, he has been
board certified in Real Estate Law by The Florida Bar Board of Legal Designation and
Certification, and concentrates his practice in representation of private sector real estate
developers, investors, lenders and managers. Mr. Brittain received his B.A. with high honors,
from Furman University (1978) and his M.B.A. and J.D., with honors, from the University of
Florida (1982), where he was an editorial member of the University of Florida Law Review. Mr.
Brittain is a member of the Hillsborough County and Florida Bars and a Fellow of the American
College of Real Estate Lawyers. He currently serves as Chair of the Real Property Finance and
Lending Committee of the Real Property, Probate and Trust Law Section of The Florida Bar and
is a past Chair of the Legal Opinions Committee of the Section.

BURT BRUTON is a shareholder in the real estate department of the law firm of Greenberg,
Traurig, P.A. at its office in Miami, Florida. He is an active member of several committees of
the Real Property, Probate and Trust Law Section of The Florida Bar, including the Legislative
Review Committee, the Real Estate Structures & Taxation Committee, the Real Property Finance
& Lending Committee, and the Title Insurance Committee. Mr. Bruton is a fellow of the
American College of Real Estate Lawyers and is the author of a chapter on documentary stamp
taxes in The Florida Bar Practice Manual on Florida Real Property Complex Transactions.

CHRISTOPHER C. CATHCART is a solo practitioner in Altamonte Springs, Florida. He
received a BS degree in Finance from California State University Long Beach in 1981, and a JD,
with honors, from the Florida State University College of Law in 1984. Since graduating and
passing The Florida Bar Exam in 1984, he has been in private practice with an emphasis on small
business and real estate law. His clients include developers, contractors, shopping center owners,
office building owners, and homeowners. He handles real estate transactions and closings, lease
preparation and evictions, contract preparation and litigation, probate and probate litigation, code
enforcement matters, construction lien and construction defect litigation, and simple wills and
trusts. He received his Board Certification in Real Estate Law in 2016.

RICHARD E. DAVIS is a senior counsel in Holland & Knight's Tampa office and a member of
the Florida Land Use Team. Mr. Davis represents both public and private clients — before
administrative bodies and in court — on a wide range of land use matters, including issues
pertaining to zoning, developments of regional impact and comprehensive plan amendments. Mr.
Davis has nearly 40 years of experience in land use law practice in Florida, having worked in
Hillsborough, Pasco, Manatee, Sarasota, Hardee and Hernando counties and many other
municipalities throughout the state. He is board certified in city, county and local government
law and serves as a mediator in land use matters as well. Mr. Davis is a member of multiple
private organizations relating to land development and is a frequent speaker at seminars
concerning the regulation of land development and implementation of comprehensive plans and
judicial review of local land use decisions. He has previously served on a select committee
appointed by the Board of County Commissioners of Hillsborough County to review and
recommend changes to the county's capital improvements budget process. Mr. Davis is Florida
board certified in city, county and local government law.

MANUEL FARACH, with three decades of both transactional and litigation experience,
including as outside general counsel for a savings and loan association, Manny approaches his
clients' legal challenges with a perspective that combines legal knowledge with a practical
understanding of the financial services industry. Manny focuses on transactional matters (with an
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emphasis on real estate), business litigation, debtor-creditor law, creditor representation in
bankruptcy, and appellate law. He is board certified by The Florida Bar in both Real Estate Law
and Business Litigation. Throughout his career, Manny has counseled businesses in numerous
industries and of varying sizes, including lenders and government agencies such as the Federal
Deposit Insurance Corporation (FDIC), the Resolution Trust Corporation (RTC), and the Federal
Savings and Loan Insurance Corporation (FSLIC), as well as numerous borrowers in complex
transactions. Manny has also provided counsel in corporate mergers and acquisitions; financial
and debtor-creditor matters to creditors and lenders (including bankruptcy and complex
foreclosure litigation); landlord/tenant disputes; Internet law; and construction and real estate
development matters. For more than 20 years, Manny has served as an arbitrator for the
American Arbitration Association, has significant FINRA (Financial Industry Regulatory
Authority, formerly NASDR) arbitration experience, and is certified as a Florida Supreme Court
approved mediator. He also previously served as a Foreclosure Commissioner for the United
States Department of Housing and Urban Development (HUD). Manny served as a law clerk for
the Honorable C. McFerrin Smith of the Ninth Judicial Circuit Court of Florida while in law
school and to Judges James T. Downey and Bobbi Gunther of the Florida Fourth District Court
of Appeal following law school. Manny has authored numerous legal publications,
including Florida Real Estate Law (Thomson-West), the real estate component of West’s Florida
Practice Series, and publishes the (Florida) Real Property and Business Litigation Report, a
highly read weekly compilation of Florida real estate and business cases. The Florida Supreme
Court appointed Manny the Chair of its committee on business jury instructions, and he is a
regular speaker on topics as diverse as real estate law, business litigation, technology law, and
professionalism.

ALAN FIELDS is Senior Vice President and Director of Underwriting Services for WFG
National Title Insurance. He is a corporate and real estate attorney with experience in complex
transactions and turn-arounds. Alan received his B.A. (Economics) in 1983 from Davidson
College and his J.D. from Florida State University College of Law in 1986. He is a past
Executive Director of the Florida Land Title Association; has been an active member of the
Executive Council of the Real Property, Probate and Trust Law Section of The Florida Bar for
over 20 years, and currently serves as its Title Insurance Committee. Alan is a Fellow of the
American College of Real Estate Lawyers and has lectured and written extensively on Real
Property and Title issues.

MICHAEL J. GELFAND, a Florida Bar Board Certified Real Estate Lawyer, Certified Circuit
and County Civil Court Mediator, Homeowners’ Association Mediator, Arbitrator, and
Parliamentarian. Mr. Gelfand is the senior partner of Gelfand & Arpe, P.A. Located in West
Palm Beach, his firm emphasizes a community association law practice, counseling associations
and owners how to set legitimate goals and how to effectively achieve those goals. Mr. Gelfand
is also a co-owner of ARC Mediation, Palm Beach County’s largest mediation and arbitration
firm. Michael Gelfand is a Past Chair of The Florida Bar’s Real Property, Probate and Trust Law
Section, the Bar’s largest substantive law section with over 10,000 members. He has served as
the Section’s Real Property Division Director and chaired the Section’s Legislative Review
Committee and the Section’s Condominium and Planned Development Committee. He also
chaired the Palm Beach County Bar's Community Association Law Continuing Legal Education
Committee. He served many terms as Special Master for the City of Boca Raton after chairing
the City’s Builders Board of Adjustment and Appeals. He received a gubernatorial appointment
to the Fifteenth Circuit Judicial Nominating Commission. Michael Gelfand is a sought-after
community association law commentator, including presentations for the American Bar
Association, American Legal Institute, American College of Real Estate Lawyers, The Florida
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Bar, the University of Miami and the Chautauqua Institute, among others. His writings have
received acclaim, including AThe Plaza East Trilogy: Not a Nursery Rhyme, but Scary
Warftare@, The Florida Bar Journal, a critical analysis of the collision between hurricanes and
Florida’s condominium property insurance legislation. The Florida Bar has published his works
including "Alternate Dispute Resolution, Arbitration and Mediation" and "Condominium and
Homeowner Association Liens" and many statutory updates. Mr. Gelfand has been recognized
nationally, as a member of the College of Community Association Lawyers, and as a Fellow of
the renowned American College of Real Estate Lawyers, including serving as Chair of ACREL’s
Common Interest Ownership Committee. Michael Gelfand believes in personal community
involvement and encourages others to become involved in their communities. He is a recipient of
the Palm Beach County Pro Bono Child Advocate of the Year Award. His public-school
volunteer efforts include serving as the real estate/construction appointee on the Palm Beach
County School District’s Construction Oversight and Review Committee, and as a magistrate for
the District’s Law Magnet Program. He has also served as chair of the Youth Orchestra of Palm
Beach County, Florida. For additional information, please visit: www.gelfandarpe.com and
www.arcmediation.com

BRIAN W. HOFFMAN: Brian W. Hoffman is a partner with the law firm of Carver, Darden,
Koretzky, Tessier, Finn, Blossman & Areaux, LLC, and practices in the firm’s Pensacola office.
Mr. Hoffman is Board Certified by The Florida Bar in Real Estate. He received his Bachelor of
Science degree in Business Administration majoring in Finance with high honors from the
University of Florida in 2000 and received his Juris Doctor with honors from the University of
Mississippi School of Law in 2002, where he was an associate editor of the Mississippi Law
Journal. His practice focuses on commercial litigation, real estate litigation, real estate
transactions, debt enforcement actions, and general business and corporate law. He was a Fellow
with the Real Property, Probate and Trust Law Section of The Florida Bar for 2012-2014, and he
currently serves as a member of the Executive Council of the Real Property, Probate and Trust
Law Section of The Florida Bar. Mr. Hoffman serves as Co-Chair of the Title Insurance and
Title Insurance Liaison Committee, Vice-Chair of the Real Estate Certification Review Course
Committee, and Vice-Chair of the Title Issues and Standards Committee for the Real Property,
Probate and Trust Law Section of The Florida Bar.

Email: bhoffman@carverdarden.com

MATTHEW C. HOFFMAN is a partner with the firm, of Carver, Darden, Koretzky, Tessier,
Finn, Blossman & Areaux, LLC, and practices in the firm’s Pensacola office. He received his
Bachelor of Science degree in Accounting with highest honors in 2000 from the University of
Florida and received his Juris Doctor from the University of Florida College of Law in 2003. In
2013, he received an LL.M. in Taxation from the University of Alabama School of Law. He is
admitted to the Florida and Alabama Bars, practices primarily in the areas of residential and
commercial real estate transactions, and has significant experience representing lenders in
commercial and consumer real estate transactions. Mr. Hoffman is an active member of the
Escambia-Santa Rosa Bar Association, serving as President in 2016, and is also a member of the
Estate Planning Council of Northwest Florida.

FREDERICK W. JONES is a Florida Bar Board Certified Real Estate lawyer. He has been a

member of The Florida Bar for over 40 years, and his legal career includes serving as Staff

Counsel for the Florida Real Estate Commission, private practice and Judicial Magistrate

positions. In private practice for more than 35 years, most recently as Partner in the Winter Park

law firm of Graham, Builder, Jones, Pratt & Marks, LLP, (now Burr & Forman LLP), he has

specialized in residential and commercial real estate transactions, mortgage law, agency, title
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insurance and lender and broker representation, as well as estate planning and probate. He served
as a Special Magistrate for the Orange County ad valorem tax Value Adjust Board and most
recently was General Magistrate in Orange County, 9th Judicial Circuit Courts handling
residential mortgage foreclosure cases. Mr. Jones received his B.A. from the University of
Florida and his J.D. from the University of Florida College of Law. He holds an “AV” rating by
Martindale Hubbell and has been recognized as a Florida Super Lawyer from 2007 — 2012. He is
a member of The Florida Bar and United States Supreme Court Bar and has been an active
member of the American Bar Association and Orange County Bar Association. Mr. Jones is on
the Executive Council of the Real Property, Probate and Trust Law Section of The Florida Bar,
has served as Chairman of the Section’s Residential Real Estate & Industry Liaison Committee
and currently is an At Large Member representing the 9th Judicial Circuit. Mr. Jones was
appointed by The Florida Bar as an Attorney member on the Florida Realtor-Attorney Joint
Committee and has continuously served on the Joint Committee since 1997, where he is on the
FAR/BAR Contract Sub-Committee. He is founding member and past chair of the Central
Florida Real Estate Attorneys Council and currently serves as President of the Attorneys’ Real
Estate Councils of Florida. He is past Chairman of the Real Property Committee of the Orange
County Bar Association and was honored with the Attorney Appreciation Award by Orlando
Regional Realtors Association in 1996. Mr. Jones is a member of Florida Blue Key, Rotary Club
of Winter Park, Winter Park Chamber of Commerce and serves on the boards of various
community and charitable organizations.

ALFRED A. LASORTE is a partner in the West Palm Beach office of Shutts & Bowen LLP,
where he is a member of the Business Litigation Practice Group. Al is Florida Bar Board
Certified in Civil Trial Law and Business Litigation. He has been listed in Best Lawyers in
America®, Florida Trend’s Florida Legal Elite and Florida Super Lawyers, and he is a Fellow
in Litigation Counsel of America, an invitation-only trial lawyer honorary society, limited to less
than one-half of 1% of American lawyers. He was also named “Lawyer of the Year” in 2016
by Best Lawyers®.With more than 30 years’ experience in real estate and commercial litigation,
Al’s expertise ranges from broad commercial disputes to niche practices in title insurance
litigation and foreclosure of large commercial loans. His experience as lead counsel in over 100
jury and non-jury trials and as a former prosecutor in the Fifteenth Judicial Circuit, combined
with his knowledge of substantive real estate law, afford him a unique vantage point from which
to counsel his clients, whether they are lending institutions, business or real property owners, or
title insurers. Al counsels clients on commercial disputes, real estate litigation, foreclosure and
title insurance matters. He represents clients concerning large, complex commercial foreclosure
actions, title encumbrances and other legal disputes both in and out of court. He is one of a few
Florida litigators with a focus on real estate title and encumbrance issues. Al has been retained as
an expert witness in numerous commercial and real estate cases and has been court-appointed as
special master and as receiver. He has also been called upon to sit as mediator in more than 150
business and real estate litigation matters. For the past twelve years, Al has been selected by The
Florida Bar to present the mortgage foreclosure seminar at the annual Florida Bar Real Estate
Certification Review Course in Orlando. He frequently speaks at seminars across the state on
advanced topics concerning real estate litigation, including the Attorneys Title Fund Assembly in
Orlando and the University of Miami’s Annual Ralph E. Boyer Institute on Real Property Law.
He’s a member of the Palm Beach County Bar Association and the Florida Land Title
Association and a former member and past chair of The Florida Bar Business Litigation
Certification Committee and the 15th Judicial Circuit Professionalism Council. Al has held
leadership positions with various community organizations for many years. He’s a former
member of the Board of Directors of the Friends of the West Palm Beach Public Library. An
avid amateur astronomer, Al’s library lectures on “Galileo” have been among the library’s best
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attended events. Al also founded and chaired for four years the American Heart Association’s
annual Palm Beach County “Lawyers Have Heart SK Run,” which raised more than $250,000 for
the American Heart Association. He’s a former member of the Executive Cabinet for the
American Heart Association’s annual Heart Walk. Al is also actively involved with Kenya
Relief, an American charitable organization responsible for operating a health clinic, school and
orphanage in a remote part of Kenya. He has travelled to Kenya to personally supervise Shutts &
Bowen’s donation of dozens of computers and internet access equipment for the school and
clinic. In his “spare time” Al is also a national track driving instructor for the Porsche Club of
America, and regularly instructs sports car owners in the art of high-speed track driving during
PCA events at Florida race tracks including Sebring International Raceway, Palm Beach
International Raceway and Homestead Miami Speedway.

ANDREW M. O'MALLKEY is a partner with Carey, O'Malley, Whitaker, Mueller, Roberts &
Smith, P.A. in Tampa, Florida. He graduated with high honors from the University of Kentucky
and received his law degree from Duke University, where he was a member of the Editorial Board
of'the Duke Law Journal. He has lectured at ABA and Florida Bar seminars on such topics as
land trusts, commercial leases, boundary law, foreign investment in U.S. real estate, basic real
estate transactions, advanced real estate law and ethical considerations in real estate
transactions. He is the past-President of The Florida Bar Foundation, a Fellow of the
American Bar Foundation, the chair of The Florida Bar Real Property, Probate and Trust
Law Section, recipient of the RPPTL Section’s 2008 Lifetime Professionalism Award and
2009 Annual Service Award and has chaired the land trust committees of The Florida Bar and
the American Bar Association. He is the co-author of AUsing Land Trusts to Prevent Small
Farmer Land Loss,@ ABA Real Property, Trust and Estate Law Journal, Fall 2009 issue. He
was elected to the American College of Real Estate Lawyers and has been selected for inclusion
in both Florida Super Lawyers magazine and Florida Trend magazine’s “Legal Elite.”

MARY ROBINSON was born in St. Paul, Minnesota, and is a graduate of the University of
Minnesota at Duluth (B.A., magna cum laude, 1980), and Duke University (J.D., 1983). Mary
was admitted to The Florida Bar in 1983. Mary is Board Certified in Real Estate by The Florida
Bar Board of Legal Specialization and Education and is currently serving as the Chairman of the
Real Estate Certification Committee of The Florida Bar. Mary served as a member of The
Florida Bar’s steering committee for the fifth edition of Florida Real Property Complex
Transactions. Mary’s younger daughter, Clara, is a graduate student in coastal biology at The
Virginia Institute of Marine Science. Her older daughter, Rachel, teaches Latin at Windermere
Preparatory School in Windermere, Florida.

MARSHA RYDBERG concentrates her practice in real estate, commercial litigation, land use,
and bankruptcy. She is a graduate of Emory University and Stetson College of Law, where she
finished first in her class. Marsha is a past member of The Florida Bar Board of Governors,
having served twice on its Executive Committee, as well as on numerous other Bar and Board
Committees, including Legislation and Budget. She is a past chair of the Bar’s Council of
Sections and currently is a member of the Executive Councils of the Real Property, Probate and
Trust Law and the Business Law Section. Marsha is a past President of the Hillsborough County
Bar Association and in 2014 was named that Association’s Outstanding Lawyer of the Year. In
2015, Marsha received the Hillsborough Association of Women Lawyers’ “Trailblazer” Award
and the Hillsborough County Trial Lawyers’ Michael J. Fogarty “In the Trenches” Award. She
has been a member and chair of the Stetson Law School Board of Overseers and has served as an
adjunct professor, teaching Banking Law and Real Property Finance. In 2014, she was named to
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the Stetson Hall of Fame. Marsha also has been active in numerous civic, religious and
community organizations.

MELISSA SCALETTA, Vice President, Chief Underwriting Counsel. I began working at The
Fund in a March of 1998. I wanted to work at a The Fund because I had a desire to increase my
knowledge and experience with transactional real estate and title issue while working among the
experts in the industry. I am driven to work for The Fund by its Members and the importance of
the role Florida real estate lawyers play in real estate transactions. Some of my favorite Member
experiences all involve digging into challenging real estate transactions and title problems. Fund
Members sometimes encounter pressure to close transactions despite unique title issues. I enjoy
working towards creative solutions to resolve these title concerns. Consumers are uniquely
protected with involvement of attorney title agents in real estate transactions. The ongoing
presence of attorneys in real estate transactions is the essence of The Fund's mission. Working
among experienced and talented real estate lawyers, both Fund Members and Fund employees, to
continue achieving industry expertise and consumer protection is inspirational and motivating

ROBERT M. SCHWARTZ, B.C.S. has been actively engaged in the practice of law in Florida
for more than 45 years, has been certified by The Florida Bars Board of Legal Specialization &
Education as a Florida Bar Board Certified Real Estate Lawyer since 1987 when the program
began and is a widely recognized expert in the field of Real Property Law. A member of the
Executive Council of the Real Property, Probate and Trust Law Section (www.RPPTL.org) of
The Florida Bar (www.FlaBar.org) for more than 20 years, he is a past Chair (and current
member) of the Condominium & Planned Development Committee of the Section and is
currently the Lead At Large Member of the Council for the 15th Judicial Circuit. He also is a
member of the Commercial Real Estate, Problem Study, and Landlord Tenant Committees of the
Section. He has been a lecturer on real property subjects for more than 30 years and has been a
faculty member and speaker for the annual Florida Bar Advanced Real Estate Law and
Certification Review Course every year since 1993 and has presented the section of the Course
concerning Tenancies and Conveyances every year since 1996. He has also been a speaker at
The Florida Bar’s annual Condominium Law Seminar, Attorneys Title Insurance Fund’s Annual
Assembly, and The Institute on Condominium Cluster Development sponsored by the University
of Miami Law Center. He has served as an expert witness concerning Real Property matters in
lawsuits throughout South Florida and has repeatedly qualified as an expert witness in trials
conducted in several Florida counties. Mr. Schwartz’s practice today primarily involves real
estate transactions. His practice has included the representation of developers, real estate
entrepreneurs, lenders, condominium associations, homeowner associations, title insurance
companies, other lawyers, and individual buyers or sellers of residential and commercial
properties. He has been involved in significant real estate projects such as the acquisition and
development of residential communities, office complexes, and shopping centers, involving
construction, sales, financing, property management, and leasing. He has also served as local
counsel for out-of-state law firms, institutional lenders, and development companies. He has
been a member of Attorneys Title Insurance Fund since 1973 and is currently an attorney agent
for Old Republic National Title Insurance Company. He has been an approved closing agent for
institutional lenders doing business throughout Florida. A past President of the South Palm
Beach County Bar Association and a past member of the Board of Directors of the Palm Beach
County Bar Association, he has also served as the chairman of the Palm Beach County
Realtor/Attorney Joint Committee. He has been an approved instructor by the Florida Real Estate
Commission. Mr. Schwartz received his Juris Doctor degree from the University Of Florida
College Of Law in 1971. He holds the Martindale Hubbel Directory’s highest possible rating
AV.
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ROGER SCHWENKE practices in the areas of environmental, land use, real estate and secured
financing law. Mr. Schwenke is a fellow of the American College of Environmental Lawyers
(ACOEL), a professional association of distinguished lawyers who practice in the field of
environmental law. Membership is by invitation and members are recognized by their peers as
preeminent in their field. ACOEL members are dedicated to maintaining and improving the
ethical practice of environmental law; the administration of justice; and the development of
environmental law at both the state and federal level. Fewer than 150 attorneys in the United
States have achieved this distinction.

WILLIAM SKLAR, a member of the real estate and finance practice group, represents
developers and lenders. He assists them with planning, drafting, and the development of
residential, commercial, and complex mixed-use condominiums and planned developments. Mr.
Sklar also serves as regulatory counsel in compliance matters under numerous federal, state, and
local statutes; regulations; and ordinances, including the Interstate Land Sales Full Disclosure
Act (ILSA), Fair Housing Act, and Florida Condominium and Homeowners Association Acts.
Additionally, he represents clients in real estate transactions and financing. Mr. Sklar is an
adjunct professor of law at the University of Miami School of Law and a member of the faculty
of the LLM graduate law program in real property, teaching courses in condominium and
planned development law and a related drafting and litigation workshop since 1980. He is
Director of the University of Miami's Boyer Institute on Condominium and Cluster
Developments. Mr. Sklar is board certified by The Florida Bar in Real Estate Law and by the
Supreme Court of Florida as a Circuit and County Court Mediator.

KARLA J. STAKER is a Senior Vice President and State Underwriting Counsel with Fidelity
National Title Group in Maitland, Florida. She received a J.D. and a bachelor’s degree in
sociology from the University of Florida. Karla later received bachelor degrees in accounting
and business administration from Florida Southern College. Except for a brief stint in private
practice, Karla has been an underwriter with Fidelity National’s group of underwriters since
1986. She is a member of The Florida Bar and is board certified in Real Estate Law. She is also
a member of the Executive Council of the Real Property, Probate and Trust Law Section of The
Florida Bar. She serves as a co-vice chair of the Section’s Title Issues and Standards Committee.
Additionally, Karla was president of the Florida Land Title Association (FLTA) in 2017 and
serves on the FLTA’s board of directors. She is past chair of the FLTA’s Insurer Section and its
Forms Committee.

ROBERT STERN joined the firm in 1990 and is the co-leader of the Real Estate & Lending
Transactions Group. Robert represents clients in all aspects of real estate, distressed property,
and financing commercial work. His practice focuses on commercial real estate, with an
emphasis on transactional and financing matters. His clients include developers, lenders,
investors, and retailers. Robert has served as an expert witness, receiver, mediator and adjunct
professor of law. He strives to add value to every deal as a trusted advisor for his clients, based
on negotiation skills and practical experience honed over twenty years of buying, developing,
financing, permitting, leasing and selling commercial real estate.

RICHARD W. TAYLOR is the senior member of the firm Taylor and Nordman, P.A. in
DeLand, Florida. He received his BA degree from Florida State University in 1970 and his JD
degree, with honors, from Florida State University in 1973. He has been in private practice in his
hometown DeLand since 1977, practices primarily in the fields of real property, probate, and
trusts. He regularly handles real property, probate and trust litigation and resolution of such
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matters. He serves on the Real Property Problems Study Committee of the Real Property, Probate
and Trust Law section and co-chairs the Uniform Law and Model Acts Committee. He has fern
and citrus interests and is Chairman of the Board of Surety Bank in DeLand. He has been a
Florida Board Certified Real Estate Lawyer since 1987.

LEE WEINTRAUB, at age 46, was the youngest recipient ever of the Lifetime Achievement
Award from The Florida Bar’s Construction Law Committee. Mr. Weintraub is also an adjunct
professor of law at Nova Southeastern University Shepard Broad College of Law teaching
construction law. In 2009 and 2013, Florida Trend magazine named him one of Florida’s Legal
Elite, an honor bestowed on only the top 2% of Florida lawyers. He was selected by Florida
Super Lawyers every year from 2007 through 2017, which names Florida’s top 5% of lawyers as
chosen by their peers. Mr. Weintraub has been recognized by Chambers USA — America’s
Leading Business Lawyers every year since 2003. Chambers USA noted he focuses on licensing
and construction defect litigation, but is particularly renowned for his expertise in the
Construction Lien Law. He was also selected in the Best Lawyers in America© every year from
2006 through 2018. Mr. Weintraub is Board Certified in Construction Law by The Florida Bar
and serves as Vice Chair of the Firm’s Construction Law Practice Group. Since passing the
construction law board certification exam, he has served as a board certification exam course
instructor every year the course has been offered. He is a certified arbitrator for the American
Arbitration Association and, as a lawyer, represents owners, developers, contractors,
subcontractors, design professionals, bond sureties and other commercial entities in litigation,
arbitration and transactions. He is a frequent lecturer statewide, nationally and internationally on
construction related topics. The Firm's Public Private Partnership (P3) practice team is led by
Mr. Weintraub along with Vice-Chair Jennifer Drake. This multi-disciplinary team of
professionals is experienced in development, construction, government, real estate, corporate,
finance, procurement, and land use. Mr. Weintraub helped draft, negotiate and advocate for the
P3 legislation that became law in Florida in 2013 and all its subsequent amendments. He is a
frequent lecturer and author on the nuances of how to structure P3 projects. He is also a founding
member and former Chair of the Florida Council for Public/Private Partnerships, a non-profit
consortium of public and private sector organizations working together to further P3
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Marketable Record Title Act & Curative Statutes

Melissa S. Scaletta, Orlando, Florida

L. MARKETABLE RECORD TITLE ACT (“MRTA”)

A. History and background

1.

First proposed by the Real Property, Probate, and Trust Law Section to the
Legislature by the MRTA committee of the Florida Bar in 1961.

RPPTL sponsored legislation was passed by the Florida Legislature in
1963 and became effective July 1, 1965.

Before MRTA was law in Florida, real estate practice relied almost
exclusively on examination of abstracts.

As early as the 1920's several jurisdictions including lowa, Michigan,
Illinois, Indiana, Minnesota, Nebraska, North Dakota, Oklahoma, Ohio,
South Dakota and Wisconsin and Ontario each had laws which basically
said that if a title defect was old enough, and nothing had come of it, in
spite of old enough intervening transactions, it could be ignored.

B. Goals of the Act

1.

2.

Extinguish stale claims and ancient defects against title.

Enhance marketability of title since ancient defects rarely give rise to
claims. MRTA does not define marketability.

MRTA is not a statute of limitations, although it has elements of a statute
of limitations. It is a recording act and a significant curative act because it
can remove defects and even entire interests.

Simplify title examination by removing defects and interests. The Act
should be relied upon to eliminate imperfections in title that fall within its
scope. Uniform Title Standard 17.1.

C. How does MRTA work?

1.

Grossly oversimplified: If the defect or even an entire interest in the land
is old enough and subsequent transactions are themselves at least 30 years
old and didn’t repeat the problem or claim, and no-one has asserted an
interest in the public record about it since, you can ignore the defect
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because MRTA declares them to be “null and void.” Uniform Title
Standard 17.2;

But that’s only after making certain that you fit the technical statutory
requirements for the application of MRTA; and

Making certain that none of its technical statutory exceptions preserve the
defect; and

Make sure that a small number of judicially imposed exceptions don’t
block you.

MRTA should not shorten the period of a title search. MRTA may reduce the
number of issues that have to be cured or accepted as a defect or matter impacting
title with an exception in a title policy.

Do you meet the standards for MRTA? The first step in using MRTA is to locate
the “root of title.” §712.01(2), F.S. To be a root of title, an instrument must be:

1.

A title transaction. This is usually going to be a traditional deed, but the
definition of §712.01(3), F.S. allows “any recorded instrument ... which
affects title to any estate or interest in land” to qualify as a title
transaction.

a. A court proceeding affecting title may also qualify as a Title
Transaction. §712.01(3), F.S. See also Kittrell v. Clark, 363
S0.2d 373 (Fla. 1" DCA 1978), cert. den. 383 So. 2d 909 (Fla.
1980) (probate); Mayo v. Owens, 367 So.2d 1054 (Fla. 1®* DCA
1979) (judgment determining heirs). Fund TN 10.01.02. But
judicial enforcement of deed restrictions is not a Title Transaction
for MRTA purposes, so as to protect the deed restrictions from
extinguishment under MRTA. Cunningham v. Haley, 501 So.2d.
649 (Fla. 5" DCA 1986).

b. A wild deed may constitute a root of title. City of Miami v. St. Joe
Paper Co., 364 So.2d 439 (Fla. 1978), app. diss. 99 S.Ct. 2153,
441 U.S. 939. A forgery predating the effective root of title is
extinguished by operation of MRTA unless other specific
exceptions to MRTA apply. Marshall v. Hollywood, Inc. 236
So.2d 114 (Fla. 1970), cert. den. 91 S.Ct. 366, 400 U.S. 964;
Wilson v. Kelley, 226 So.2d 123 (Fla. 2d DCA 1969). In Lehmann
v. Cocoanut Bayou Ass’'n, 157 S0.3d 289, (Fla. 2" DCA 2014), a
1952 wild deed qualified as a root of title for certain beachfront
property, but subsequently recorded competing deeds triggered
statutory exceptions to MRTA resulting in the Association’s
inability to quiet title in reliance upon MRTA.
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c. Even a conveyance by widow to herself could be the Root of Title
and extinguish the vested homestead rights of her children. /7T
Rayonier, Inc. v. Wadsworth, 556 F.2d 750 (1977).

d. As phrased in the statute, it appears that an instrument dealing with
only a portion of the bundle of sticks inherent in fee ownership
(mineral rights, an easement, a license) could serve as the Root of
Title at least as to that interest.

It must describe the land sufficiently. Generally a full legal description,
either by metes and bounds and properly tied into a section corner, or a
recorded plat. Regardless it must describe the land sufficiently to identify
its location and boundaries. §712.01(3), F.S.; Fund TN 10.01.02.

The root of title must have been of record for at least 30 years.
Therefore the defect you intend to cure must be older still.

The root of title must describe the interest to be conveyed. The courts

have limited this to provide that an ordinary quit claim deed cannot be the
Title Transaction which serves as the Root of Title. Wilson v. Kelley, 226
So. 2d 123 (Fla. 2d DCA 1969); Fund TN 10.01.02.

a. This seemingly incongruous conclusion is based on the statutory
definition of root of title as “any title transaction purporting to
create or transfer the estate claimed by any person ....” §712.01(2),
F.S. (emphasis added).

b. In Wilson v. Kelley, the court carefully distinguished between an
“ordinary” quit claim deed, which does not specify what interest is
being conveyed — it simply conveys whatever interest might be
there — from the more rare quit claim which exactly describes the
interest to be conveyed, which can serve as the Root of Title. This
is the fine distinction between a quit claim deed stating “all of my
right title and interest in Blackacre” which is not an adequate
description to qualify as a root of title and a quit claim deed stating
“my undivided one-half interest in Blackacre” which is an
adequate description to qualify as a root of title.

What interests may not be eliminated by MRTA?

The Statute itself it very broad: It provides ... marketable record title shall be
free and clear of all estates, interests, claims, or charges whatsoever, the existence
of which depends upon any act, title transaction, event or omission that occurred
prior to the effective date of the root of title. All such estates, interests, claims, or
charges, however denominated, whether such estates, interests, claims, or charges
are or appear to be held or asserted by a person sui juris or under a disability,
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whether such person is within or without the state, whether such person is natural
or corporate, or is private or governmental, are hereby declared to be null and
void ....” § 712.04, F.S. The courts have added a few more exceptions, but
generally, MRTA will — subject to its exceptions — eliminate all nature of claims
and interest, by all nature of people, including what would otherwise be a superior
title.

Matters disclosed by or inherent in the root of title. §712.03(1), F.S.

A general reference to matters before the root of title or a vague “subject to
restrictions and reservations of record” is not sufficient to preserve an interest
which would otherwise be eliminated. Referenced matters are only preserved
after the root of title if they are expressly described or specifically identified by
reference to a book and page of the record or by name or recorded plat. The
courts have interpreted this to be matters on the face of the deed, or defects in
makeup or constitution of the deed, or in its drafting, not defects of authority of
the grantor or the interest in the property which grantor could legitimately convey.
ITT Rayonier, Inc. v. Wadsworth, 556 F.2d 750 (1977); Marshall v. Hollywood,
Inc. 236 So.2d 114 (Fla. 1970), cert. den. 91 S.Ct. 366, 400 U.S. 964.

In Sunshine Vistas Homeowners Ass 'n v. Caruana, 623 So0.2d 490 (1993) setback
restrictions shown on the face of the plat were preserved based on reference to
that plat in the legal description and general reference to “covenants and
restrictions of record”.

In Barney v. Silver Lakes Acres Property, 159 So.3d 181(Fla. 5" DCA 2015) a
1982 amendment to restrictive covenants obligating each property owner to pay
annual assessments for maintenance was preserved rather than eliminated by
MRTA based upon recitations in vesting deeds stating those deeds were subject to
obligations of the lot owners at Silver Lakes Acres to the Silver Lakes Property
Owners Association. This language did not constitute a general reference. The

plain language set forth in the deeds with respect to restrictive covenants was not
hidden.

Inherent defects would include:
a. Capacity of the Grantee.
b. Deeds executed in a representative capacity.

c. Quitclaim Deeds. Wilson v. Kelley, 226 So. 2d 123 (Fla. 2d DCA
1969).

d. Court Proceedings.
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e. Marital Status. MRTA could not cure inherent defect in deed
where Husband conveyed homestead property without spousal
joinder. Sigmund v. Elder, 631 So.2d 329 (Fla. 1% DCA 1994).

f. Homestead. Reid v. Bradshaw, 302 So0.2d 180 (Fla. 1** DCA
1974); Sigmund v. Elder, 631 S0.2d 329 (Fla. 15 DCA 1994).

g. A void masters deed was not cured where it was the Root of Title.
Damiano v. Weinstein, 355 So.2d 819 (Fla. 3d DCA 1978). More
troubling is that this case the root of title was a tax foreclosure
deed by a special master, which was found to be defective because
the owner of record had not been named or served in the
underlying foreclosure. It is not made clear in the case whether
this “defect” appeared on the face of the masters deed, but suggests
the examiner has a duty to inquire into the underlying transactions
leading up to the root of title.

h. Faulty legal description. Muldrow v. Jones, 36 So. 3d 698 (Fla. 1%
DCA 2010). A root of title contained a defect in legal description
in that it described the subject land in two ways and one
description included additional land. Consequently, only the less
inclusive legal description was considered valid.

Matters preserved by the filing of a proper notice under MRTA. §
712.03(2), F.S.; Uniform Title Standard 17.4.

Sections 712.05 and 712.06 F.S. outline the mechanism for preserving
claims from extinguishment, and what must be included in the notice.
This procedure allows any person claiming an interest in land or a
homeowners association to preserve their claims from extinguishment by
filing a written notice in the public records before the expiration of the
applicable thirty year period.

In 2010, as an alternative to serving the clerk of the court who then mails
notice by certified or registered mail to the purported owner of the
property, sec. 712.06 F.S. was amended to include subsection (3)(b)
authorizing publication of the notice for 2 consecutive weeks together with
the official records book and page of recordation of the notice in a
newspaper as defined in Ch. 50, F.S., in the county in which the property
is located.

In 2014, sec. 712.05(1) F.S. was amended to clarify the existing law that a
homeowners’ association or the clerk of the circuit court is not required to

provide additional notice when preserving an interest pursuant to sec.
712.06 (3) F.S.
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In Southfields of Palm Beach Polo and Country Club Homeowners Ass n, Inc. v.
McCollough, 111 So. 3d 283 (Fla. 4™ DCA 2013), the trial court’s
injunction requiring the homeowners’ association board of directors to
take the action required by sec. 712.05, F.S. to preserve the declaration’s
restrictions was affirmed. The declaration contained covenants, conditions
and restrictions to preserve the equestrian nature of the subdivision and
stated a purpose of promoting regulation, maintenance and preservation of
the development. McCollough, a homeowner, sought to require the
association’s board to preserve these covenants, conditions and restrictions
in accordance with MRTA. The trial court stated that if parcels were
allowed to drop put piecemeal from restrictions of the governing
documents, “the Association would begin to resemble a piece of Swiss
cheese” with some parcels bound and some parcels not bound to the
declaration’s restrictions.

If covenants, conditions and restrictions have lapsed, consider the
applicability of covenant revitalization through the Department of
Economic Opportunity pursuant to §§720.403 - 720.407, F.S. See
Nikorowicz v. Antiquers Aerodrome, Inc., 2017 WL 838507, Case Nos.
15-7236 and 15-7237, Division of Administrative Hearings, State of
Florida (Feb. 24, 2017) evaluating and disapproving Antiquers
Aerodrome’s, a homeowners’ association, application for preservation of
expired restriction covenants.

Persons in possession, so long as they remain in possession. §712.03(3),
F.S. Uniform Title Standard 17.5. Any rights of persons in possession are
note eliminated by MRTA. Exception must be made in any title policy for
rights ofany party in possession other than the record owner. Fund TN
10.01.02.

Matters recorded subsequent to the root of title. §712.03(4), F.S.;
Uniform Title Standard 17.6. To be preserved under MRTA, the matter
must appear in the root or a post root muniment of title. A muniment of
title is documentary evidence upon which title is based, as opposed to a
title transaction, which is any recorded instrument affecting title.
Cunningham v. Haley, 501 So. 2d 649 (Fla. 5" DCA 1986).

Recorded or unrecorded easements, or rights, licenses or servitudes in
the nature of easements, rights of way and terminal facilities, so long as
any part is used. No notice need be filed to preserve such easements and
rights. §712.03(5), F.S. Water Control Dist. Of South Brevard v.
Davidson, 638 S0.2d 521 (Fla. 5" DCA 1994), rev. den. 648 So0.2d. 722;
White Sands, Inc. v. Sea Club V. Condominium Ass’n, Inc. , 581 So0.2d 589
(Fla. 2™ DCA 1990), rev. den. 581 So.2d 166. In Guttman v. Vanneck, 15
So. 3d 813 (Fla. 4™ DCA 2009), the appellate court held that a setback is a
negative easement and was not eliminated by MRTA.
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In Clipper Bay Investments, LLC v. FDOT, 117 So. 3d 7 (Fla. 1* DCA
2013) the court discussed and reconciled two cases dealing with MRTA as
applied to rights of way held in fee rather than as an easement: FDOT v.
Dardashti, 605 So. 2d 120 (Fla. 4" DCA 1992) and Water Control District
of South Brevard v. Davidson, 638 So. 2d 521 (Fla. 5" DCA 1994). In
Dardashti, the court held that the sec. 712.03(5), F.S. easement/right of
way in use exception to MRTA does not apply to right of way land held in
fee. In Davidson, the court applied this same exception to MRTA to land
held in fee by a governmental entity.

In Clipper Bay the First DCA reasoned that Florida Transportation Code
sec. 334.03(22), F.S. provides a right of way can include department,
municipal or county land owned in fee, consequently sec. 712.03(5), F.S.
can apply to a right of way owned in fee. Ultimately the First DCA held
that the Department of Transportation failed to prove that the relevant fee
owned land north of interstate 10 was used as a right of way; therefore the
Department’s interest was eliminated by MRTA.

The Second DCA adopted the position set forth in Dardashti, rejecting the
application of sec. 712.03(5) to rights of way held in fee and certified the
conflict on the issue with Dardashti and Davidson. DOT Mid-Peninsula
Realty Inv. Group, LLC, 162 So0.3d 218 (Fla. 2" DCA 2015).
Subsequently, the Florida Supreme Court resolved that the sec. 712.03(5)
exception is applicable to rights of way held in fee awarding the disputed
fee property claimed by Clipper Bay to the FDOT. FDOT v. Clipper Bay
Investments, LLC, 160 So.3d 858 (2015).

Rights of any person assessed on the county tax rolls, for so long as
assessed and three years after it is last assessed in that person’s name.
§712.03(6), F.S.; Uniform Title Standard 17.7. This is another area which
must be independently researched.

Sovereignty lands. In 1978, the Legislature added the §712.03(7), F.S.
exception for sovereignty lands. The Fifth DCA ruled that any retroactive
application of this MRTA exception would be an unconstitutional taking
of private property rights previously vested under MRTA. Trustees of the
Internal Improvement Trust Fund v. Paradise Fruit Co. Inc. 414 So.2d 10
(Fla. 5" DCA 1982), rev. den. 432 S0.2d 37 (Fla. 1982). In 1986, the
Florida Supreme Court ruled that owing to Florida Constitutional and
public policy standards (i) there was an implied reservation of sovereignty
lands 1n all State deeds — even those deeds which were absolute on their
face; and (i1)) MRTA did not serve to quiet sovereignty lands into private
ownership because sovereignty lands were never private property.

Coastal Petroleum Co. v. American Cyanimid Co., 492 So0.2d 339 (Fla.
1986) cert. den. 107 S.Ct. 950, 479 U.S. 1065.
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10.

1.

State and federal reservations. Uniform Title Standard 17.8. Any
interest reserved by the United States, Florida or any of its officers,
boards, commission or other agencies, if reserved in the patent or deed by
which they parted with title. §712.04, F.S. This is generally viewed as
applying to the initial conveyance into private hands from the sovereign.
Such is not necessarily the case. While the matter is subject to debate, this
exception would be called into play in any deed, at any time, from the
United States, Florida or any of its officers, boards, commission or other
agencies parted with title. Consider, for example: Murphy Act deeds (all
of which contained mineral and road exceptions), and any situation in
which a governmental entity is disposing of surplus lands.

The 2010 amendment to sec. 712.03, F.S. adding subsection (9) provides
“Any right, title or interest held by the Board of Trustees of the Internal
Improvement Trust Fund, and water management district created under
chapter 373, or the United States” shall not be extinguished by MRTA.

For the period prior to the 2010 amendment, there is some question as to
whether MRTA (or any state legislation) can extinguish property interests
of the United States without being in violation of the Constitutional power
of Congress to legislate the disposition of federal property. Chicago Title
Ins. Co. v. Florida Inland Nav. Dist., 635 So0.2d 104 (Fla. 4" DCA 1994),
app. diss., rev. den. 635 S0.2d 451. Prior to the 2010 amendment, the
distinction was one of a “reserved interest” as opposed to a “granted
interest.” An interest reserved by the United States or Florida in any deed
conveying property is not affected by MRTA; but an interest acquired and
“not conveyed” might have been extinguished by MRTA prior to the 2010
amendment. Subsequent to the 2010 amendment, no federal or state
interest could be extinguished by MRTA.

Duty to search. Any matters which place a duty on the examiner to look
outside the record or behind the Root of Title will still be required.

Environmental restrictions or covenants recorded pursuant to Chapter
376 (dealing with Brownfields, Leaking Petroleum Tanks and other
environmental cleanup programs) or Chapter 403, F.S.  This provision
was added in the 2000 Legislature as §712.03(8), F.S.

Mineral rights. Whether MRTA will extinguish mineral rights is still
uncertain, as the courts have held that mineral rights form a separate estate
from the surface rights. These subsurface interests form a separate chain
of title so they cannot be extinguished by MRTA. P & N Investment
Corp. v. Florida Ranchettes, Inc., 220 So.2d 451 (Fla. 1st DCA 1969).
The holding in Kittrell v. Clark, 363 So0.2d 373 (Fla. 1st DCA 1978), cert.
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12.

den., 383 S0.2d 909 (Fla. 1980), implies that mineral rights would be
extinguished. Fund TN 10.01.02.

Section 704.05, F.S. in addition to providing its own limitation periods for
a right of entry, expressly provides that the interests which are subject to
extinguishment by MRTA include rights of entry or of an easement, given
or reserved for mining, drilling, exploring, or developing for oil, gas,
minerals, or fissionable materials. Note that a right of entry is an interest
in the nature of an easement, and therefore presumably subject to
indefinite continuation so long as any part of it is used. Fund TN
27.01.02.

Governmental regulations.

A restrictive covenant that was required as part of a government imposed
condition of land use approval was not extinguishable by MRTA. The
court has held that such a restriction constituted a governmental regulation
with the force of law and was not an estate, interest, claim or charge to title
to real property subject to MRTA. Appeal filed with the Florida Supreme
Court. Save Calusa Trust v. St. Andrews Holdings, 193 S0.3d 910 (Fla. 3™
DCA 2016), rehearing denied (Jun. 6, 2016), appeal docketed, SC16-1189
(Fla. Jul. 6, 2016), rehearing denied, 2016 WL 7474142 (Fla. Dec. 29,
2016).

What interests may be eliminated by MRTA?

1.

Fee ownership, breaks in the chain of title prior to the root of title.
Whaley v. Wotring, 225 So.2d 177 (Fla. 1st DCA 1969). This is the case
even when the Root of Title is based on a forgery or a wild deed. City of
Miami v. St. Joe Paper Co., 364 S0.2d 439 (Fla. 1978), app. diss. 99 S.Ct.
2153, 441 U.S. 939; Marshall v. Hollywood, Inc. 236 So.2d 114 (Fla.
1970), cert. den. 91 S.Ct. 366, 400 U.S. 964; Wilson v. Kelley, 226 So.2d
123 (Fla. 2d DCA 1969). Fund TN 10.01.02.

Sec. 16 lands. On March 3, 1845 “An Act Supplementary to An Act for
the Admission of Florida and Iowa to the Union and for Other Purposes”
grants the every 16™ section throughout the state of Florida for the support
of public schools. MRTA will permit the extinguishment of this interest.
Askew v. Sonson, 409 So.2d 7 (Fla. 1981).

Interest held by a governmental entity. “Person” is defined to include
the state and any political subdivision or agency thereof. F.S. §712.01(1).
City of Miami v. St. Joe Paper Co., 347 So.2d 622 (Fla. 3d DCA 1977),
aff’d, 364 So. 2d 439 (Fla. 1978). As to its applicability against State
Interests, see State Dept. of Natural Resources v. Contemporary Land
Sales, Inc. 400 So.2d 488 (Fla. 5" DCA, 1981); Trustees of Internal Imp.
Trust Fund v. Laney, 399 So.2d 408 (Fla. 3" DCA 1981); Odom v.
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Deltona Corp., 341 So0.2d 977 (Fla. 1976); FDOT v. Dardashti, 605 So. 2d
120 (Fla. 4" DCA 1992).

The application of MRTA to extinguish governmental interests is limited

to interests that were not reserved and to those governmental interests that
were eliminated prior to or outside of the application of the 2010 addition
of sec. 713.03(10), F.S.

A cotenant, Hope v. Hope, 410 So.2d 212 (Fla. 5" DCA 1982); Allen v.
St. Petersburg Bank & Trust Co., 383 So.2d 1171 (Fla. 2d DCA 1980);
Travick v. Parker, 436 So.2d 957 (Fla. 5th DCA 1983).

Remainderman. /7T Rayonier, Inc. v. Wadsworth, 386 F. Supp. 940
(M.D. Fla. 1975).

Restrictions and reverters. If no reference in muniments, beginning with
the root of title, to book and page of record where title transaction is
recorded which contained the restrictions. Fund TNs 10.01.02, 28.03.01
and 28.03.10; Cunningham v. Haley, 501 So.2d 649 (Fla. 5th DCA 1986);
Matissek v. Waller, 51 So. 3d 625 (Fla. 2™ DCA 2011). Examples of
muniments of title include deeds, wills and orders by which title to land
passes and depends. A title transaction is any recorded instrument or court
proceeding which affects title. A title transaction may not be a muniment
of title.  In Matissek the appellate court held that a post root of title
amendment to restrictions was not a muniment of title and since the
amended restrictions could not stand alone, both the pre root restrictions
and the post root amendment were extinguished by MRTA.

Also consider possible covenant revitalization pursuant to secs. 720.402 —
720.407, F.S. and limitations on reverters pursuant to sec. 689.18, F.S.
Sec. 689.18 limits reverters to 21 years from a deed, but the application of
this limitation period excludes governmental, literary, scientific, religious
and certain public interest charitable corporations. Sec. 712.07, F.S.,
provides that MRTA shall not vitiate any other curative statute. Therefore
a shorter period of 21 years may eliminate a right of reverter, if applicable,
before MRTA.

Easements. Can be eliminated if no portion of the easement as originally
created is in use. City of Jacksonville v. Horn, 496 So.2d 204 (Fla. 1st
DCA 1986).

Easements of necessity. Be aware of the distinction between common law
ways of necessity and statutory ways of necessity.
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Common law ways of necessity

H & F Land, Inc. v. Panama City-Bay County Airport and Industrial
District, 706 So.2d 327 (Fla. 1st DCA 1998); app’d, 736 So0.2d 1167 (Fla.
1999). In this case, there was never any use of the common law way of
necessity; therefore it was capable of being extinguished. Had any portion
of the easement been in use, it might have been preserved by the express
exceptions in MRTA. The case did include a general statement that ways
of necessity may be eliminated by MRTA.

Statutory ways of necessity

In Blanton v. City of Pinellas Park, 887 So. 2d 1224 (Fla. 2004), the
Florida Supreme Court receded from its broad statement in H & F Land
that statutory or common law ways of necessity are subject to the
provisions of MRTA to the extent those statements can be construed as
holding MRTA can act to extinguish a valid claim of statutory way of
necessity authorized under sec. 704.01(2), F.S. The court stated that
public policy weighs in favor of holding MRTA inapplicable to statutory
ways of necessity. The court explained that as land grows more scarce,
there is a clear public purpose in providing means of access to such lands.
The court further stated that statutory ways of necessity, as in Blanton, do
not depend upon review of the public record and common ownership as
common law ways of necessity do.

Section 704.08, F.S., provides relatives and descendants of those persons
buried in cemeteries with an easement for purposes of visitation within
reasonable time and manner. In Village Carver Phase I, LLC v. Fidelity
Nat’l Title Ins. Co., 128 S0.3d 107 (Fla. 3d DCA 2013) , the court
considered a claim on a title insurance policy that made no exception for
easement rights pursuant to sec.704.08, F.S. An insured developer made a
title insurance claim concerning a cemetery that had been created in an
instrument recorded over 100 years earlier, prior to the root of title. The
court held that no title claim existed because no party asserted a legal right
to access the cemetery and stated sec. 704.08, F.S. does not create an
interest in real property. The dissent compared the easement rights for
visitation to a cemetery to the statutory way of necessity analyzed in the
Blanton case, urging that like sec. 704.01(2), F.S., a cemetery easement
should not be eliminated by MRTA.

111



10.

11.

12.

Rights of entry to explore for mineral rights. Sec. 704.05, F.S., provides
that the Marketable Record Title Act will extinguish rights of entry of an
easement given or reserved for the purpose of mining, drilling, exploring
or developing for minerals. Fund TN 27.01.01. In Noblin v. Harbor Hills
Development L.P., 896 So. 2d 781 (5" DCA 2005), the court reversed an
order of summary judgment in favor of the developer quieting title against
mineral interest owners’ right to ingress and egress to extract oil and
minerals and remanded for further proceedings to determine if the
easement in use exception to MRTA or easement disclosed in muniments
of title exceptions were applicable. The court stated that an easement to
access mineral interests that is not in use may be eliminated by MRTA.

Oil, gas and mineral leases. Leases, as opposed to reservations or mineral
estates, can be eliminated by MRTA. It should be determined that no one
claiming under the lease is in possession or has been assessed on the tax
rolls for the current and three prior years.

Homestead rights which predate the root of title would seemingly be
eliminated, Harrell v. Wester, 853 F.2d 828, modified 861 F.2d 1546 (11™
Cir. 1988) (surviving spouse purchased tax certificates which formed Root
of Title for MRTA to extinguish vested homestead remainder interests of
children); ITT Rayonier, Inc. v. Wadsworth, 386 F. Supp. 940 (M.D. Fla.
1975) (widow’s deed to self formed Root of Title for MRTA to extinguish
vested homestead interests of children); but see Conservatory—City of
Refuge v. Kinney, 514 So0.2d 377 (Fla. 2d DCA 1987). Uniform Title
Standard 17.10.

Rights of bankrupt's creditors. Fund TN 10.01.02.

G. How to examine title after MRTA.

1.

The most common misconception concerning MRTA is that an examiner
only needs to examiner the last 30 years of the record. This is
fundamentally wrong. There are simply too many pre-root exceptions to
MRTA.

a. This shortened 30 year examination was the expectation at the time
MRTA was passed. Boyer & Shapo, “Florida’s Marketable Title
Act: Prospects and Problems” 18 U.Miami L.Rev. 103 (1963).
(““... the title searcher in Florida should only have to check a chain
of title to a recorded title transaction which is thirty years old or
more.”).

b. Wilson v. Kelley, 226 So0.2d 123 (Fla. 2" DCA 1969), MRTA

“obviously intended to make it unnecessary for a person relying
upon it to search back to the sovereign, other than to determine that
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title had passed from the sovereign; to determine what rights the
sovereign may have reserved; to determine the existence and
significance of pre-root matters that are apparent from or indicated
by his root of title and any subsequent muniments of his title; and
to resolve any apparent estates or interests arising out of title
transactions recorded subsequent to the root of title. The searchers
should also investigate pre-root matters that may support [persons
in possession, assessed on tax rolls and existing usage of
easements, rights-of-way and terminal facilities]”

Gregory M. Cook, Esq. set forth the proper way to examine a title chain
after MRTA in his Florida Bar Journal article: “The Marketable Record
Title Act Made Easy” Florida Bar Journal, (Oct. 1992).

11

1il.

You should still obtain an entire abstract, back to the earliest public
records.

Skim backwards in the abstract for 30 years or more until you find
an instrument you want to use as your root of title. Divide the
abstract at that point.

A MRTA examination involves examining the two parts (pre root
and post root) in different ways.

The post root part of every abstract should be examined in detail
with every transaction analyzed thoroughly.

The pre root part is examined in a summary manner because you
are only seeking the exceptions to MRTA. You do not need to
actually trace the chain, or understand all of what might be
exceptions but for MRTA. We have reviewed the exceptions in
great detail above. The one’s you are most likely to find in a pre
root review are:

1. Governmental interests — all properties should have an
initial deed from the sovereign into private ownership
(sometimes two, when title passed through the State). A
huge portion of Florida passed through State ownership
again for taxes pursuant to the Murphy Act. Murphy Act
deeds routinely included mineral, canal and road
reservations.

Mineral reservations and any fee interests in minerals.

Easements in use.
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f. If you are to rely on MRTA, you must also examine some things
which are outside of the normal chain of title/public records
search. These are:

1. The tax rolls to determine in whose name the parcel was
assessed for at least the last three years.

1i. Determination of parties in possession.

1ii. Determination of any possible easements and their use
including statutory and common law ways of necessity.
Remember MRTA will not operate against a statutory way
of necessity regardless of use.

3. Silvia B. Rojas, Fund Sr. Underwriting Counsel, applied MRTA in
analyzing and removing title exceptions from a title insurance

commitment in “Using MRTA to Eliminate Unnecessary Exceptions” 46
Fund Concept 121 (Nov. 2014).

4. Know your Source of Title. None of us make actual examinations at the
Court House. We all purchase our title information somewhere. If we are
to rely on MRTA, we must be certain that the title information we are
examining was compiled to comply with MRTA. Ask the title company
and be sure you understand what is included in the search you are using.

Attorney’s fees pursuant to sec. 712.08, F.S.

The attorney’s fees provision of MRTA “does not require deliberate
untruthfulness” but includes “mistaken ideas” and claims that are not “real or
genuine claims.” The Court upheld its award of attorney’s fees against a
voluntary homeowners’ association that was found to be without authority to file
a 2004 MRTA Preservation notice absent a finding of a deliberate untruthful
intention. Sand Hill Homeowners Ass 'n v. Busch, 210, So. 3d 706 (2017).

Title insurer’s obligation to examine title.

The Court held that as a consequence of MRTA the title insurer’s obligation to
search title is limited by root of title. The case involved a claim against Old
Republic National Title Insurance Company and the rights of the public to access
and use the beach. Kahama VI, LLC v. HJH, LLC, 2016 WL 7104175, Case No.
8:11-cv-2029-T-30 TBM, M.D. Fla. (Dec. 6, 2016).
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II. CHAPTER 712, F.S. MARKETABLE RECORD TITLES TO REAL PROPERTY

712.01 Definitions. -- As used in this law:

(1) The term “person” as used herein denotes singular or plural, natural or corporate, private or
governmental, including the state and any political subdivision or agency thereof as the context
for the use thereof requires or denotes and including any homeowners’ association.

(2) “Root of title” means any title transaction purporting to create or transfer the estate claimed
by any person and which is the last title transaction to have been recorded at least 30 years prior
to the time when marketability is being determined. The effective date of the root of title is the
date on which it was recorded.

(3) “Title transaction” means any recorded instrument or court proceeding which affects title to
any estate or interest in land and which describes the land sufficiently to identify its location and
boundaries.

(4) The term “homeowners’ association” means a homeowners’ association as defined in s.
720.301, or an association of parcel owners which is authorized to enforce use restrictions that
are imposed on the parcels.

(5) The term “parcel” means real property which is used for residential purposes that is subject to
exclusive ownership and which is subject to any covenant or restriction of a homeowners’
association.

(6) The term “covenant or restriction” means any agreement or limitation contained in a
document recorded in the public records of the county in which a parcel is located which subjects
the parcel to any use restriction which may be enforced by a homeowners’ association or which
authorizes a homeowners’ association to impose a charge or assessment against the parcel or the
owner of the parcel or which may be enforced by the Florida Department of Environmental
Protection pursuant to chapter 376 or chapter 403.

History.—

s. 1, ch. 63-133; s. 11, ch. 65-420; s. 1, ch. 81-242; s. 1, ch. 97-202; s. 56, ch. 2000-258; s. 16,
ch. 2000-317.

712.02 Marketable record title; suspension of applicability.

Any person having the legal capacity to own land in this state, who, alone or together with her or
his predecessors in title, has been vested with any estate in land of record for 30 years or more,
shall have a marketable record title to such estate in said land, which shall be free and clear of all
claims except the matters set forth as exceptions to marketability in s. 712.03. A person shall
have a marketable record title when the public records disclosed a record title transaction
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affecting the title to the land which has been of record for not less than 30 years purporting to
create such estate either in:

(1) The person claiming such estate; or

(2) Some other person from whom, by one or more title transactions, such estate has passed to
the person claiming such estate, with nothing appearing of record, in either case, purporting to
divest such claimant of the estate claimed.

History.—

s. 2, ch. 63-133;s. 1, ch. 85-83;s. 63, ch. 87-226; s. 797, ch. 97-102.

712.03 Exceptions to marketability.—
Such marketable record title shall not affect or extinguish the following rights:

(1) Estates or interests, easements and use restrictions disclosed by and defects inherent in the
muniments of title on which said estate is based beginning with the root of title; provided,
however, that a general reference in any of such muniments to easements, use restrictions or
other interests created prior to the root of title shall not be sufficient to preserve them unless
specific identification by reference to book and page of record or by name of recorded plat be
made therein to a recorded title transaction which imposed, transferred or continued such
easement, use restrictions or other interests; subject, however, to the provisions of subsection (5).

(2) Estates, interests, claims, or charges, or any covenant or restriction, preserved by the filing of
a proper notice in accordance with the provisions hereof.

(3) Rights of any person in possession of the lands, so long as such person is in such possession.

(4) Estates, interests, claims, or charges arising out of a title transaction which has been recorded
subsequent to the effective date of the root of title.

(5) Recorded or unrecorded easements or rights, interest or servitude in the nature of easements,
rights-of-way and terminal facilities, including those of a public utility or of a governmental
agency, so long as the same are used and the use of any part thereof shall except from the
operation hereof the right to the entire use thereof. No notice need be filed in order to preserve
the lien of any mortgage or deed of trust or any supplement thereto encumbering any such
recorded or unrecorded easements, or rights, interest, or servitude in the nature of easements,
rights-of-way, and terminal facilities. However, nothing herein shall be construed as preserving
to the mortgagee or grantee of any such mortgage or deed of trust or any supplement thereto any
greater rights than the rights of the mortgagor or grantor.

(6) Rights of any person in whose name the land is assessed on the county tax rolls for such
period of time as the land is so assessed and which rights are preserved for a period of 3 years
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after the land is last assessed in such person’s name.
(7) State title to lands beneath navigable waters acquired by virtue of sovereignty.
(8) A restriction or covenant recorded pursuant to chapter 376 or chapter 403.

(9) Any right, title, or interest held by the Board of Trustees of the Internal Improvement Trust
Fund, any water management district created under chapter 373, or the United States.

History.—

s. 3, ch. 63-133;s. 12, ch. 65-420; s. 1, ch. 73-218; s. 1, ch. 78-288; s. 2, ch. 97-202; s. 17, ch.
2000-317;s. 1, ch. 2010-104.

712.04 Interests extinguished by marketable record title.—

Subject to s. 712.03, a marketable record title is free and clear of all estates, interests, claims, or
charges, the existence of which depends upon any act, title transaction, event, or omission that
occurred before the effective date of the root of title. Except as provided in s. 712.03, all such
estates, interests, claims, or charges, however denominated, whether they are or appear to be held
or asserted by a person sui juris or under a disability, whether such person is within or without
the state, natural or corporate, or private or governmental, are declared to be null and void.
However, this chapter does not affect any right, title, or interest of the United States, Florida, or
any of its officers, boards, commissions, or other agencies reserved in the patent or deed by
which the United States, Florida, or any of its agencies parted with title.

History.—

s. 4, ch. 63-133; s. 1, ch. 65-280; s. 2, ch. 2010-104.

712.05 Effect of filing notice.—

(1) A person claiming an interest in land or a homeowners’ association desiring to preserve a
covenant or restriction may preserve and protect the same from extinguishment by the operation
of this act by filing for record, during the 30-year period immediately following the effective
date of the root of title, a written notice in accordance with this chapter. Such notice preserves
such claim of right or such covenant or restriction or portion of such covenant or restriction for
up to 30 years after filing the notice unless the notice is filed again as required in this chapter. A
person’s disability or lack of knowledge of any kind may not delay the commencement of or
suspend the running of the 30-year period. Such notice may be filed for record by the claimant or
by any other person acting on behalf of a claimant who is:

(a) Under a disability;
(b) Unable to assert a claim on his or her behalf; or
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(c) One of a class, but whose identity cannot be established or is uncertain at the time of filing
such notice of claim for record.

Such notice may be filed by a homeowners’ association only if the preservation of such covenant
or restriction or portion of such covenant or restriction is approved by at least two-thirds of the
members of the board of directors of an incorporated homeowners’ association at a meeting for
which a notice, stating the meeting’s time and place and containing the statement of marketable
title action described in s. 712.06(1)(b), was mailed or hand delivered to members of the
homeowners’ association at least 7 days before such meeting. The homeowners’ association or
clerk of the circuit court is not required to provide additional notice pursuant to s. 712.06(3). The
preceding sentence is intended to clarify existing law.

(2) It shall not be necessary for the owner of the marketable record title, as herein defined, to
file a notice to protect his or her marketable record title.

History.—s. 5, ch. 63-133; s. 798, ch. 97-102; s. 3, ch. 97-202; s. 1, ch. 2003-79; s. 7, ch. 2014-
133.

712.06 Contents of notice; recording and indexing.—

(1) To be effective, the notice referred to in s. 712.05 shall contain:

(a) The name or description of the claimant or the homeowners’ association desiring to preserve
any covenant or restriction and the name and particular post office address of the person filing
the claim or the homeowners’ association.

(b) The name and post office address of an owner, or the name and post office address of the
person in whose name said property is assessed on the last completed tax assessment roll of the
county at the time of filing, who, for purpose of such notice, shall be deemed to be an owner;
provided, however, if a homeowners’ association is filing the notice, then the requirements of
this paragraph may be satisfied by attaching to and recording with the notice an affidavit
executed by the appropriate member of the board of directors of the homeowners’ association
affirming that the board of directors of the homeowners’ association caused a statement in
substantially the following form to be mailed or hand delivered to the members of that
homeowners’ association:

STATEMENT OF MARKETABLE TITLE ACTION

The [name of homeowners’ association] (the “Association’) has taken action to ensure that the
[name of declaration, covenant, or restriction], recorded in Official Records Book, Page , of the
public records of County, Florida, as may be amended from time to time, currently burdening
the property of each and every member of the Association, retains its status as the source of
marketable title with regard to the transfer of a member’s residence. To this end, the Association
shall cause the notice required by chapter 712, Florida Statutes, to be recorded in the public
records of County, Florida. Copies of this notice and its attachments are available through the
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Association pursuant to the Association’s governing documents regarding official records of the
Association.

(c) A full and complete description of all land affected by such notice, which description shall be
set forth in particular terms and not by general reference, but if said claim is founded upon a
recorded instrument or a covenant or a restriction, then the description in such notice may be the
same as that contained in such recorded instrument or covenant or restriction, provided the same
shall be sufficient to identify the property.

(d) A statement of the claim showing the nature, description, and extent of such claim or, in the
case of a covenant or restriction, a copy of the covenant or restriction, except that it shall not be
necessary to show the amount of any claim for money or the terms of payment.

(e) If such claim is based upon an instrument of record or a recorded covenant or restriction, such
instrument of record or recorded covenant or restriction shall be deemed sufficiently described to
identify the same if the notice includes a reference to the book and page in which the same is
recorded.

() Such notice shall be acknowledged in the same manner as deeds are acknowledged for record.

(2) Such notice shall be filed with the clerk of the circuit court of the county or counties where
the land described therein is situated, together with a true copy thereof. The clerk shall enter,
record, and index said notice in the same manner that deeds are entered, recorded, and indexed,
as though the claimant were the grantee in the deed and the purported owner were the grantor in
a deed, and the clerk shall charge the same fees for recording thereof as are charged for recording
deeds. In those counties where the circuit court clerk maintains a tract index, such notice shall
also be indexed therein.

(3) The person providing the notice referred to in s. 712.05 shall:

(a) Cause the clerk of the circuit court to mail by registered or certified mail to the purported
owner of said property, as stated in such notice, a copy thereof and shall enter on the original,
before recording the same, a certificate showing such mailing. For preparing the certificate, the
claimant shall pay to the clerk the service charge as prescribed in s. 28.24(8) and the necessary
costs of mailing, in addition to the recording charges as prescribed in s. 28.24(12). If the notice
names purported owners having more than one address, the person filing the same shall furnish a
true copy for each of the several addresses stated, and the clerk shall send one such copy to the
purported owners named at each respective address. Such certificate shall be sufficient if the
same reads substantially as follows:

I hereby certify that I did on this , mail by registered (or certified) mail a copy of the foregoing
notice to each of the following at the address stated:

(Clerk of the circuit court)

of County, Florida,
By (Deputy clerk)
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The clerk of the circuit court is not required to mail to the purported owner of such property any
such notice that pertains solely to the preserving of any covenant or restriction or any portion of
a covenant or restriction; or

(b) Publish once a week, for 2 consecutive weeks, the notice referred to in s. 712.05, with the
official record book and page number in which such notice was recorded, in a newspaper as

defined in chapter 50 in the county in which the property is located.

(4) Failure of any purported owner to receive the mailed notice shall not affect the validity of the
notice or vitiate the effect of the filing of such notice.

History.—

8. 6, ch. 63-133;s. 5, ch. 77-354; s. 7, ch. 82-205; s. 57, ch. 95-211; s. 4, ch. 97-202; s. 2, ch.
2003-79; s. 110, ch. 2003-402; s. 3, ch. 2010-104.

712.07 Limitations of actions and recording acts. —

Nothing contained in this law shall be construed to extend the period for the bringing of an
action or for the doing of any other act required under any statute of limitations or to affect the
operation of any statute governing the effect of the recording or the failure to record any
instrument affecting land. This law shall not vitiate any curative statute.

History.—

s. 7, ch. 63-133.

712.08 Filing false claim. —

No person shall use the privilege of filing notices hereunder for the purpose of asserting false or
fictitious claims to land; and in any action relating thereto if the court shall find that any person
has filed a false or fictitious claim, the court may award to the prevailing party all costs incurred
by her or him in such action, including a reasonable attorney’s fee, and in addition thereto may
award to the prevailing party all damages that she or he may have sustained as a result of the
filing of such notice of claim.

History.—

s. 8, ch. 63-133; 5. 799, ch. 97-102

712.09 Extension of 30-year period.—
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If the 30-year period for filing notice under s. 712.05 shall have expired prior to July 1, 1965,
such period shall be extended to July 1, 1965.

History.—

s. 9, ch. 63-133.

712.095 Notice required by July 1, 1983.—

Any person whose interest in land is derived from an instrument or court proceeding recorded
subsequent to the root of title, which instrument or proceeding did not contain a description of
the land as specified by s. 712.01(3), and whose interest had not been extinguished prior to July
1, 1981, shall have until July 1, 1983, to file a notice in accordance with s. 712.06 to preserve the
interest.

History.—

s. 2, ch. 81-242.

712.10 Law to be liberally construed.—

This law shall be liberally construed to effect the legislative purpose of simplifying and
facilitating land title transactions by allowing persons to rely on a record title as described in s.
712.02 subject only to such limitations as appear in s. 712.03.

History.—

s. 10, ch. 63-133.

712.11 Covenant revitalization.—

A homeowners’ association not otherwise subject to chapter 720 may use the procedures set
forth in ss. 720.403-720.407 to revive covenants that have lapsed under the terms of this
chapter.

History.—
s. 1, ch. 2007-173.
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II1.

CURATIVE STATUTES

A.

STATUTE OF LIMITATIONS

Statutes of limitations limit the time within which an action can be brought to
enforce a substantive right. The statute does not eliminate substantive rights. It
does extinguish the remedy of enforcement of the right. The statute operates to
prevent the collection of a debt but the debt remains. A statute barring the
collection of the debt does not affect the enforcement of the lien securing the debt.
The statute can be waived. A defendant in an action to enforce a right must
affirmatively plead the statute or it is considered waived. The statute cannot be
used as a ground for affirmative relief. 35 Fla. Jur. 2d., Limitations and Laches,
Sec. 1, et seq.

CURATIVE ACTS

A curative act is a law, retrospective in effect, which is designed to remedy some
legal defect in previous transactions. BLACK’S LAW DICTIONARY, (9" Ed.
2009). Curative legislation is enacted to render valid and effective attempted acts
which otherwise would be ineffective for the purpose the parties intended,
particularly irregularities in conveyancing. BALLENTINE'S LAW
DICTIONARY, (3rd Ed. 1969).

CURATIVE ACTS WITH LIMITATIONS

Curative acts with limitations require that the right be exercised or an action be
brought to enforce it within a certain time or the right is lost. Day, Curative Acts,
8 U. FLA. L. REV. 365 (1955) and 9 U. FLA. L. REV. 145 (1956).

APPLICATION OF STATUTES OF LIMITATION

Sec. 95.011, F.S. The statutes of limitation apply to civil actions, including
actions brought by the state, a municipality, a public corporation or body
corporate, or any agency or officer of any of them, or any other governmental
authority.

COMPUTATION OF TIME

Sec. 95.031, F.S. Any statute of limitations begins to run from the time the cause
of action accrues, which is when the last element constituting the cause of action
occurs, except when otherwise provided by statute. A statute of limitations does
not begin to run until a cause of action exists. As an example, a cause of action
against a developer for recovery of the amount by which he was unjustly enriched
from a lease of recreational facilities which he executed on behalf of a
condominium association and for himself did not exist until Avila South
Condominium Assn, Inc. v. Kappa Corp., 347 So0.2d 599 (Fla. 1977) decided
March 31, 1977.

1.22



F.

WHEN LIMITATIONS TOLLED

1.

Sec. 95.051, F.S.

The running of any statute of limitations, except secs. 95.281, .35 and .36,
F.S., is tolled by:

(a)
(b)
(©)
(d)

(e)

®

(2

(h)

Absence from the state of the person sued.
Use of a false name.
Concealment to avoid service of process.

Adjudication of incompetency, before cause of action accrued, of
the person entitled to sue.

Voluntary payments by the alleged father of the child in paternity
actions.

Payment of any part of the principal or interest of any obligation
founded on a written instrument. This subsection does not apply to
part payment of a judgment. Quaintance v. Fogg, 392 So.2d 360
(Fla. 2d DCA 1981). This subsection also does not a toll the
limitation on an action by a mortgagor. Brown v. Nationscredit
Financial Services Corporation, 32 S0.3d 661 (Fla. 1 DCA
2010).

Pendency of any arbitral proceeding pertaining to a dispute that is
the subject of the action.

The period of an intervening bankruptcy tolls the expiration period
of a tax certificate under § 197.482, F.S. and any proceeding or
process under chapter 197, F.S.

The minority or previously adjudicated incapacity of the person
entitled to sue during any period of time in which a parent,
guardian, or guardian ad litem does not exist, has an interest
adverse to the minor or incapacitated person, or is adjudicated to
be incapacitated to sue; except with respect to the statute of
limitations for a claim for medical malpractice as provided in sec.
95.11, F.S. In any event, the action must be begun within 7 years
after the act, event, or occurrence giving rise to the cause of action.

Paragraphs (a)-(c) shall not apply if service of process or service by
publication can be made in a manner sufficient to confer jurisdiction to
grant the relief sought. This section shall not be construed to limit the
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ability of any person to initiate an action within 30 days after the lifting of
an automatic stay issued in a bankruptcy action as is provided in 11 U.S.C.
s. 108(c).

No disability or other reason shall toll the running of any statute of
limitations except those in subsection (1), a 2-year period for examining a
taxpayer's books by a taxing authority, during the administration or
judicial proceedings to review tax assessments or collections, the Florida
Probate Code or the Florida Guardianship Law.

The running of the statutes of limitation are no longer tolled during the
time a person is a minor. Sec. 95.20, F.S., repealed in 1974, allowed a
child to bring an action, barred by the statutes of limitations before
reaching majority, within 7 years after reaching his majority. In Putnal v.
Walker, 55 So. 844 (Fla. 1911), the court held that under that statute an
infant had 7 years after coming of age to disaffirm a deed executed before
reaching his majority. Florida has adopted the majority view that an infant
has a reasonable time after reaching his majority to disaffirm a deed made
before reaching his majority. The 7-year period in the previous statute was
adopted as a reasonable time.

Sec. 733.104, F.S., provides that if a person entitled to bring an action dies
before expiration of the time limited for the commencement of the action
and the cause of action survives, the action may be commenced by his
personal representative after the expiration and within 12 months from the
date of decedent's death.

Sec. 744.394, F.S., provides that if the person entitled to bring an action is
declared incompetent before the expiration of the time limited for the
commencement of it and the cause of action survives, the action may be
commenced by the guardian of the property after such expiration and
within 1 year from the date of the order appointing him or the time
otherwise limited by law, whichever is longer.

The tolling of statutes of limitations of the Florida Probate Code and the
Florida Guardianship Law should be considered before applying a statute
of limitations. See "Tolling of Statutes of Limitations", 12 FUND
CONCEPT 21 (Apr., 1980).

Sec. 718.124, F.S. Statute of limitations, actions against condominium
association. The statute of limitations for any action in law or equity
which a condominium association may have shall not begin to run until
the owners have elected a majority of the members of the board of
administration. A similar provision applies to cooperatives, Sec. 719.110,
F.S.
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G.

ACKNOWLEDGMENTS AND WITNESSES

1.

Sec. 95.231 (1), F.S. Limitations where deed, will or power of attorney
is on record. Five years after the recordation of a deed executed by the
owner of record, probate of a will or recordation of a power of attorney,
the instrument can be accepted as valid even though there were no
witnesses and there was a defect in the acknowledgment. The provision
concerning powers of attorney was added by a 2013 amendment. The
statute operates only in the absence of fraud, adverse possession, or
pending litigation.

The statute applies to deeds executed by the owner and is very beneficial
where the problem is a lack of witnesses. See Fund TN 10.07.03. A
personal representative does not own the property of a decedent and it is
doubtful that the section would cure lack of witnesses on a deed executed
by a personal representative.

See "Lack of Witnesses on Deed by Personal Representative," 11 FUND
CONCEPT 6 (Jan. 1979).

The section cures defects in but not lack of acknowledgments. Fund TN
1.03.01. A notary's failure to sign a certificate of acknowledgment would
not be cured by the section. Fund Title Note 1.02.08. Failure to affix the
notary's seal is cured by this section. Fund TN 1.02.07. An
acknowledgment taken by a grantee in the deed would not be cured. Fund
TN 1.05.01. Summa Investing Corp. v. McClure, 569 So.2d 500, (Fla. 3d
DCA 1990); Earp & Shriver Inc. v. Earp, 466 So. 2d 1225 (Fla. 2d DCA
1985).

Pursuant to 2013 legislative amendment, a person claiming an interest in
real property affected by the 2013 amendment to this section must file a
claim or defense by October 1, 2014.

Sec. 695.05, F.S. Certain defects cured as to acknowledgments and
witnesses. All deeds and mortgages, made and received bona fide and
upon good consideration by any corporation, the execution of which are
acknowledged before some officer, stockholder or other person interested
in the corporation, grantee, or mortgagee as a notary public are validly
acknowledged and entitled to record.

Sec. 694.08, F.S. Certain instruments validated, notwithstanding lack
of seals or defects in acknowledgments. Seven years after the
recordation of a power of attorney or a deed executed by the owner or by a
person in a representative capacity, it can be accepted as valid, in the
absence of fraud, adverse possession, or pending litigation, if one or more
subsequent conveyances of the land described in the deed have been
recorded by persons claiming under the deed, even though there has been
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a defect in the acknowledgment or certificate of acknowledgment, the
word "as" does not precede the title of the person conveying in a
representative capacity, there was no seal affixed when required, and there
were no witnesses.

Before, the 2013 amendment, the difference between the 5-year and 7-year
limitation, other than the time period, was the 7-year limitation applied to
a power of attorney and to conveyances made in a representative capacity
and the 5-year limitation did not. Effective October 1, 2014, the 5- year
statute also addresses defects in witnesses and acknowledgments on
powers of attorney. Only the 7-year statute (sec. 694.08, F.S.) resolves
defects involving the complete absence of a power of attorney.

Sec. 695.06, F.S. Certain irregularities as to venue validated. A deed or
other instrument recorded in the official records of a county is properly
acknowledged and of record even though recitals in the acknowledgment
or following the signature of the notary or from the seal of the notary
indicate that the acknowledgment was not taken or may not have been
taken in the place as stated in the caption or venue thereof.

There is no statutory provision that requires the venue of an
acknowledgment to be stated in the certificate. However, if the recitals
when read together indicate that the acknowledgment was taken outside
the jurisdiction of the notary, the statute should not be relied on. Fund TN
1.02.09.

H. ADVERSE POSSESSION

1.

Secs. 95.12, .13, .14, .16 and .18, F.S. Real Property Actions. Title to
real property can be acquired by adverse possession with or without color
of title. Before January 1, 1975, color of title was limited to the property
described in the public records and color of title did not extend to
contiguous lands.  Pursuant to sec. 95.16(2)(b) “color of title" only
extends to the lands within the property description. Affidavits to prove
adverse possession are not sufficient. The statute has some value without a
judicial determination of adverse possession when accepting title on other
grounds, such as ignoring a wild deed. See Uniform Title Standard 16.5.

2. Sec. 95.21, F.S. Adverse possession against lands purchased at
a sale made by personal representatives or guardian. Title to real
property purchased at a sale made by a personal representative or guardian
shall not be questioned, after the purchaser has held possession adversely
for 3 years, because of any irregularity in the conveyance or any
insufficiency or irregularity in the court proceedings authorizing the sale,
whether jurisdictional or not, nor shall it be questioned because the sale is
made without court approval or confirmation. This section does not bar an
action for fraud against a personal representative or guardian for personal
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liability to beneficiary or ward.

The purchaser must prove adverse possession. Failure to pay full value
and fraud prevent the statute from operating. Griffin v. Bolen, 5 S0.2d 690
(Fla. 1942).

The statute should apply to irregularities in the court proceedings, but it is
doubtful it applies where the court lacked jurisdiction. As an example,
Fund TN 16.02.01 discusses a guardian's conveyance of homestead.

This section can be used to cure minor irregularities in the sale without a
judicial determination of the adverse possession. However, even then if
there is doubt as to the factual questions, the facts determining adverse
possession should be judicially determined.

L CONDOMINIUMS AND COOPERATIVES

1.

Sec. 718.110(10), F.S. Limitations, actions to determine sufficiency of
condominium documents. After 3 years of the recording of the
certificate of a surveyor and mapper pursuant to sec. 718.104(4)(e), F.S. or
the recording of an instrument that transfers title to a unit in the
condominium which is not accompanied by a recorded assignment of
developer rights in favor of the grantee of such unit, whichever occurs
first, the declaration and other documents shall be effective to create a
condominium, whether or not the documents substantially comply with the
mandatory requirements of Ch. 718, F.S.

The statute begins to run when the declaration and other documents have
been recorded in the official records of the county where the land is
located. The declaration must have been executed and acknowledged with
the requirements for a deed. Also, the declaration and documents must
contain a description sufficient to locate a unit and must set out the rights
and obligations of the unit owners. Other insufficiencies can be ignored
after the 3-year limitation period.

Sec. 719.304(2), F.S. Limitations, actions to determine sufficiency of
cooperative documents.
A similar provision applies to cooperatives.

J. CONTRACTS

1.

Sec. 95.281, F.S. Limitations, instruments encumbering real property.
A contract for deed is considered to be a mortgage under Sec. 697.01,
F.S., and is foreclosed in the same manner as a mortgage. Under Sec.
95.281, F.S., the lien of a mortgage terminates 5 years after the date of
maturity if the maturity date is ascertainable from the record. If the
maturity dates are not ascertainable from the record, the lien terminates 20
years after the date of the contract.
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K.

This section is not too much help to the vendee because the legal title is in
the vendor and an action must be brought to clear the title. The right of the
vendee to specific performance may be barred by laches if the vendee is
out of possession. If the vendee is in possession, a mere lapse of time will
not prejudice the vendee's remedial rights.

Sec. 95.11(2), F.S. Limitations other than the recovery of real
property. The section bars legal or equitable actions on a contract
founded on a written instrument if not commenced within 5 years from the
time the cause of action accrues. The section is not very helpful because
Sec. 95.051, F.S., tolls the running of the section if the person to be sued is
absent from the state and for other reasons stated in that section.

Sec. 95.35, F.S. Termination of contracts to purchase real estate in
which there is no maturity date. The section bars enforcement of a
contract made before July 1, 1972, in which the final maturity date of the
obligation is not ascertainable from the record of the contract and there is
no deed to or judgment in favor of the purchaser of record and the
purchaser is not in possession.

The Fund relies on this section where the contract is a deposit receipt.
Fund TN 9.04.01.

Sec. 695.20, F.S. Unperformed contracts of record. The section is
applicable to all recorded contracts prior to January 1, 1930, and which
required all payments to be made within 10 years, provided the vendee or
assignee did not obtain and record a deed or procure a decree recognizing
his rights before October 21, 1941. Rights of persons in actual possession
are not affected.

CONVEYANCES

1.

Sec. 692.03, F.S. Limitation, validity of conveyances by certain foreign
corporations recorded for 7 years. Conveyances by directors and
trustees of a dissolved foreign corporation which have been recorded for at
least 7 years can be accepted as having conveyed the fee simple title of the
corporation on whose behalf the conveyance has been executed to the land
described in the deed.

This section does not eliminate the necessity of determining that the
persons signing as directors and trustees were in fact directors at the time
the corporation was dissolved. If the section is not applicable, the proper
persons to convey the land of the dissolved corporation must be
determined by the laws of the domicile of the corporation. See Fund TN
11.04.05. See TN 11.06.02 for the requirements for alien corporations to
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own Florida real property.

Sec. 95.22, F.S. Limitations upon claims by remaining heirs, when
deed made by one or more. The section perfects a title derived from a
deed by beneficiaries of a decedent's property which conveys the entire
interest of the decedent after 7 years from the recordation of such
conveyance as against other possible beneficiaries whose names did not
appear of record under the will of the decedent or in proceedings in an
administration of the estate.

The Fund relies on this section provided the instrument of conveyance is
not a mere quitclaim deed but one which purports to convey title. See
Egger v. Egger, 506 S0.2d 1168 (Fla. 3d DCA 1987) and Uniform Title
Standard 5.15. See Fund TN 10.01.01.

Sec. 95.231(2), F.S. Limitations where deed or will on record. After 20
years from the recording of a deed or the probate of a will purporting to
convey real property, no person shall assert any claim to the property
against the claimants under the deed.

Sec. 95.231(2), F.S. is not applicable to a void deed. Reed v. Fain, 145
So.2d 858 (Fla. 1962).

The section may be applied to a deed from an attorney-in-fact which has
been of record for more than 20 years where nothing in the record
suggests the death of the principal prior to the deed. Fund TN 4.02.08.

The section may be applied to a deed subsequent to a deed conveying the
property to a mortgagee when the deed does not state that the deed is in
satisfaction of the mortgage, if both deeds have been of record more than
20 years. Fund TN 22.05.10.

This section does not eliminate restrictions or reservations if not
mentioned in deeds subsequent to the deed which has been of record for
20 years. Fund TN 27.01.03.

Sec. 95.231(2), F.S. can be applied to cure technical defects in an
otherwise valid deed, but may not be applied to eliminate breaks in the
chain of title. Davis v. Hinson, 67 S0.3d 1107 (Fla. 1** DCA 2011). In
Davis v. Hinson, there was a break in the chain of title because the heir of
a former cotenant never conveyed his interest in the property. Sec.
95.231(2), F.S. cannot be applied to create title where none existed before.
In Hardy v. Shell, 144 So.3d 668 (Fla. 2" DCA 2014), the Shells were
unsuccessful in applying sec. 95.231, F.S. in barring the Hardy’s claims to
a waterfront strip of land because the Shells failed to establish that they
clearly obtained title to that strip of land due to purported legal description
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L.

M.

defects in a 1971 deed.

JUDGMENTS

1.

Sec. 55.081, F.S. Statute of limitations, lien of judgment. Prior to July 1,
1987, no judgment of any court is a lien on real property after the
expiration of 20 years from the date of entry of the judgment. In Park
Finance of Broward, Inc. v. Jones, the Fourth DCA held Florida Rule of
Civil Procedure 1.420(e) (dismissal for failure to prosecute) inapplicable
after the entry of a final money judgment because that rule would have the
effect of nullifying an otherwise valid judgment with a duration of 20
years pursuant to section 55.081, F.S. Park Finance of Broward, Inc. v.
Jones, 94 So0.3d 617 (Fla. 4" DCA 2011).

Sec. 55.10, F.S., was amended effective July 1, 1987 to provide that the
duration of the lien of a judgment, order or decree entered after the
effective date is for an initial period of 7 years from the date of recording
and can be extended for one additional 7-year period and a second 6-year
period, by re-recording a certified copy of the judgment, order or decree
within the 90-day period preceding the expiration of the lien. In no event
will the lien of the judgment exceed 20 years. Effective July 1, 1994, sec.
55.10, F.S., was amended again to provide that the duration of a lien of a
judgment, order or decree entered after this effective date is for an initial
period of 10 years from the date of the recording and can be extended for
an additional 10 year period.

Re recording or re perfecting a lien after the expiration of a perfected lien
will not extend the lien relating back in priority to the first lien but give
rise to a new lien. Sun Glow Constr., Inc. v. Cypress Recovery Corp., 47
So. 3d 371 (Fla. 5th DCA 2010); Franklin Financial, Inc. v. White, 932
So. 2d 434 (Fla. 4™ DCA 2006).

MINERALS, OIL AND GAS

1.

Sec. 712.04 and .05, F.S. Interests extinguished by Marketable Record
Title Act. Act. Sec. 712.05 (2), F.S., provides that it shall not be necessary
for the owner of the marketable record title to file a notice to protect his
title.

Mineral reservations sever the mineral estate from the surface estate. The
Fund does not rely on Sec. 712.04, F.S., to eliminate a mineral reservation
prior to the root of title. See Fund TN 27.01.01.

Sec. 270.11, F.S. Statute may be relied upon to release right of entry, held
by state of Florida, in relation to parcels of less than 20 acres. Applies to
interest held by Trustees of the Internal Improvement Fund or the State
Board of Education.
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Sec. 704.05, F.S. Easements and rights of entry. This section provided
that rights and interest in land which are subject to being extinguished by
the Marketable Record Title Act shall include rights of entry or an
easement given or reserve for the purpose of mining, drilling, exploring or
developing oil, gas, minerals or fissionable material. This section does not
apply to interests reserved or otherwise held by the state or by any of its
agencies, boards or departments. Fund TN 27.01.02.

N. MORTGAGES

1.

Sec. 95.281, F.S. Limitations, instruments encumbering real property.
The lien of a mortgage terminates 5 years after the date of maturity if the
final maturity date is ascertainable from the record. If the final maturity
date is not ascertainable from the record, the lien terminates 20 years after
the date of the mortgage. The 5-year and 20-year provisions apply to
recorded extensions of the maturity date. The section does not apply to
mortgages by any railroad or other public utility corporation or to
mechanics' liens under Ch. 713, F.S.

The Fund relies on this section if there is no extension of record or if the
S-year or 20-year limitation has run from the recordation of the extension.
Known wunrecorded loan agreements, advances and mortgage
modifications must also be considered. Fund TNs 22.05.05 and 22.05.10.

A note and a loan agreement were secured by a single mortgage. The
maturity date of the note was ascertainable from the record. Because the
maturity date of the loan agreement was unique from the note and not
ascertainable from the record, the Florida Second DCA applied the 20 year
statute of repose to the mortgage. CCM Pathfinder Palm Harbor
Management, LLC v. Unknown Heirs of Gendron, Case No. 2D13-5286,
2015 WL 248796 (Fla. 2™ DCA 2015).

A mortgage with a future advance clause terminates 5 years after the
maturity date ascertainable from the record only if a future advance is not
made. Razak v. Marina Club of Tampa Homeowners Ass’n, Inc., 968
So.2d 616 (Fla. 2d DCA 2007).

A cause of action on a demand note accrues at the time a written demand
for payment is made. Therefore, the maturity date of a demand not cannot
be determined from the record and the 20-year limitation period is
applicable. Smith v. Branch, 391 So.2d 797 (Fla. 2d DCA 1980).

A mortgagor can bring an action to remove the cloud on the title caused by

a mortgage barred by Sec. 95.281, F.S. Hubbard v. Tebbetts, 76 So.2d 280
(Fla. 1954).
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Taking title subject to a mortgage more than 5 years after its original due
date can be an acknowledgment of a continued lien. Ronald L. Irwin,
Trustee v. Ann Groggan-Cole, et al., 590 So.2d 1102 (Fla. 5th DCA
1991).

0. RESTRICTIONS AND REVERTERS

1.

Sec. 689.18, F.S. Reverter limitations, cancellations of reverters. The
retroactive provisions of Sec. 689.18, F.S., which became effective July 1,
1951, were declared unconstitutional Biltmore Village v. Royal, 71 So.2d
727 (Fla. 1954). Subsection 4 provides that no reverter shall be valid more
than 21 years from the date of the deed. This prospective provision was
upheld in J. C. Vereen & Sons, Inc. v. City of Miami, 397 So0.2d 979 at 983
(Fla. 3d DCA 1981). Under subsection 5 all conveyances to any
governmental, educational, literary, scientific, religious, public utility,
public transportation, charitable or nonprofit corporation or association are
excluded from the provisions of the section. Subsection 5 was not
considered in Vereen & Sons, Inc. v. City of Miami, and it should not be
ignored. The section does not affect the enforcement of restrictions which
were coupled with the reverter. Twenty-one years after the date of a deed
executed after July 1, 1951, containing restrictions coupled with a reverter,
the reverter can be ignored but the restrictions cannot. However,
reasonable inquiry should be made to determine that a violation of the
restrictions did not occur during the 21-year period which would have
divested the title of the owner. Fund TN 28.03.08.

P. TAX TITLES

1.

Sec. 95.091, F.S. Limitations on actions to collect taxes. The section
provides that any tax lien, except tax certificate liens, estate tax liens, and
corporate income tax liens, shall expire 5 years after the tax is assessed
(January 1) or becomes delinquent (July 1), whichever is later. The
limitation applies to tax liens in favor of the state or any of its political
subdivisions, to municipalities, or any other entity having authority to levy
and collect taxes. No action may be brought to collect any tax after the
expiration of the lien securing the payment of the tax. Omitted taxes can
be back assessed for 3 years.

Sec. 193.092, F.S. Assessment of property for back taxes. The section
applies to municipal, special taxing district or special assessment against
the property. Omitted taxes can be back assessed for 3 years.

Sec. 197.482, F.S. Limitations upon lien of tax certificates. After the
expiration of 7 years from the date of issuance, which is the date of the
first day of the tax certificate sale as advertised under sec. 197.432, F.S. of
a tax certificate, if a tax deed has not been applied for on the property
covered by the certificate, and no other administrative or legal proceeding
has existed of record, the tax certificate is null and void, and the tax
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collector shall cancel the tax certificate, noting the date of the cancellation
of the tax certificate upon all appropriate records in his or her office.

Sec. 95.192, F.S. Limitation upon actions against tax deed. The section
limits an action by the former owner to 4 years after the issuance of a tax
deed whether or not the tax deed grantee is in possession of the property
described in the tax deed. However, the section does not apply if the
former owner remained in possession for 1 year after issuance of the tax
deed.

Sec. 95.191, F.S. Limitations when tax deed holder in possession. No
action to recover possession of property described in a tax deed shall be
maintained by a former owner unless the action is commenced within 4
years after the holder of the tax deed has gone into actual possession. The
tax deed holder has 4 years from the date of the deed to bring an action
against any person who is in adverse possession of the property. See Fund
TN 30.01.02.

Sec. 198.22 and .33, F.S. Lien for unpaid Florida estate taxes. The two
sections when read together are the basis for confusion, Sec. 198.22, F.S.,
limits the time for enforcement of estate taxes to 12 years and makes no
distinction between resident and nonresident decedents. Transfer of
property of the estate of a resident decedent for full and adequate
consideration divests the lien against the property and the lien is then
transferred to the proceeds from the sale. Sec. 198.33, F.S., fixes the
duration of the lien to 10 years from the death of a resident decedent and
to 10 years from the date of filing with the Department of Revenue a
notice of death or a tax return whichever date is earlier for a nonresident
decedent. The duration of the lien is extended for a 5-year period in
addition to the 10-year period, if a notice of lien is filed.

It is The Fund's position that the lien for Florida estate taxes for a resident
decedent should not be ignored where the decedent has been dead less
than 12 years, unless the lien has otherwise been cleared. For a non
resident decedent, the lien for estate taxes should not be ignored until 12
years have elapsed from the death of the decedent even though 10 years
have elapsed after the date of filing a notice of death or a tax return. The
lien for estate taxes can be ignored in any case after 20 years from the
death of a resident or nonresident decedent. See Fund TN 2.10.07.

Note: Pursuant to the Economic Growth and Tax Relief Reconciliation Act of
2001and Sec. 198.13(4), F.S., effective July 1, 2007, as amended retroactive to
January 1, 2011, resident and nonresident decedents dying on and after Jan. 1,
2005 are not subject to the Florida estate tax. Fund TN 2.10.07.
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IV.  UNIFORM TITLE STANDARDS OF THE FLORIDA BAR, CHAPTER 17
MARKETABLE RECORD TITLE ACT
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Chapter 17

MARKETABLE RECORD TITLE ACT

Standard 17.1

PURPOSE OF THE MARKETABLE RECORD TITLE ACT

STANDARD: THE ACT SHOULD BE RELIED UPON TO ELIMINATE IMPERFECTIONS OF
TITLE THAT FALL WITHIN ITS SCOPE.

Authorities
& References:

Comment:

F.S. 712.01, et seq. (2009); City of Miami v. St. Joe Paper Co., 364 So. 2d 439, 449 (Ha
1978) (holding that the Act is congtitutional); /7T Rayonier, Inc. v. Wadsworth, 346 So. 2d
1004, 1010 (Fa 1977) (mother’s life estate holder’s deed served as root of title to eliminate
the remainder interests of her children); Marshall v. Hollywood, Inc., 236 So. 2d 114, 120
(Fla. 1970), cert. denied, 400 U.S. 964 (1970) (the Act operates to make title based on wild
deed marketable); Sawyer v. Modrall, 286 So. 2d 610, 613 (Fla. 4th DCA 1973); cert. denied,
297 So. 2d 562 (Fla. 1974) (the Act operates to eliminate interest created by deed from the
Trustees of the Internal Improvement Trust Fund); Wilson v. Kelley, 226 So. 2d 123, 128 (Fla
2d DCA 1969) (quit claim deed may serve as root of title only if it evidences an intent to
convey an identifiable interest); Whaley v. Wotring, 225 So. 2d 177 (Fla 1st DCA 1969); |
BOYER, FLORIDA REAL ESTATE TRANSACTIONS §814.20 to 14.22 (2007).

For adiscussion of the congtitutionality of the Act, see FLORIDA REAL PROPERTY TITLE
EXAMINATION AND INSURANCE 82.5 (CLE 5th ed. 2006). See also, City of Miami v. St.
Joe Paper Co., 364 S0. 2d 439, 449 (Ha 1978) (holding that the Act is congtitutional);
Wichelman v. Messner, 250 Minn. 88, 83 N.W. 2d 800 (1957); Annot., 71 A.L.R.2d 816
(1960); Boyer & Shapo, Florida’s Marketable Title Act: Prospects and Problems, 18 MIAMI
L. REV. 103 (1963).
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STANDARD 17.2

MARKETABLE RECORD TITLE

STANDARD: MARKETABLE RECORD TITLE EXISTS, SUBJECT TO THE EXCEPTIONS OF
THE ACT, WHEN RECORD TITLE HAS BEEN VESTED IN A PERSON, ALONE, OR
TOGETHER WITH PREDECESSORS IN INTEREST FOR THIRTY YEARS OR MORE AND
NOTHING OF RECORD PURPORTS TO DIVEST THE PERSON OF THE ESTATE.

Problem 1. The following chain of title appears of record. In 1955 John Doe conveyed Blackacre to
“Richard Roe and his heirs for so long as the premises are used for residential purposes.” In
1965 Richard Roe conveyed Blackacre to “Simon Grant and his heirs.” In 1985 Simon Grant
conveyed Blackacre to “Thomas Frank and his heirs”” In 2005 did Thomas Frank have
marketable record title to Blackacre in fee simple absolute?

Answer: Yes. The 1965 conveyance to Simon Grant purports to transfer the fee simple absolute interest
which Thomas Frank claims and was recorded at least thirty years prior to the time
marketability is being determined in 2005. Hence the 1965 conveyance is the root of title and
all interests not evidenced by it or subsequently created or transferred and not excepted under
the Act are extinguished.

Problem 2: Same facts as Problem 1 except that in 1965 Richard Roe delivered the deed of Blackacre to
Simon Grant, but the deed was not recorded until 1980. In 2005 did Thomas Frank have
marketable record title to Blackacre in fee simple absolute?

Answer: No. Theroot of titleis the last title transaction to have been recorded at least thirty years prior
to the time marketability is being determined. The 1955 conveyance is the root of title and it
contains the restriction with the possibility of reverter, hence that interest is not extinguished.

Problem 3: John Doe is the grantee in a deed to Blackacre in fee smple absolute recorded in 1975.
Nothing affecting Blackacre has been recorded since then. In 2006 did John Doe have
marketable record title to Blackacre?

Answer: Yes. The deed qualifies as aroot of title and all interests arising prior to the recording of the
deed in 1975 are extinguished, unless specifically excepted under the Act.

Problem 4: In 1970, John Doe conveyed Blackacre to Richard Roe. In 1975, Simon Grant, although he
never owned Blackacre, purports to convey a portion of Blackacre to Thomas Frank. Does
Richard Roe have marketable title?

Answer: No. Although the 1970 deed is the root of title and the 1975 deed was a wild deed, the latter
nevertheless created an estate, interest, claim or charge arising out of aftitle transaction which
has been recorded subsequent to the effective date of the root of title, so is an exception to
marketability under F.S. 712.03(4).

Problem 5: John Doe is the last grantee in the regular chain of title to Blackacre by a deed recorded in
1960. John Doe died in 1969. Court proceedings recorded in 1970 involving his edtate
establish that his sole heir, Ralph Doe, acquired ownership of Blackacre. In 2001 did Ralph
Doe have marketable record title to Blackacre?
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Answer:

Authorities
& References:

Comment:

Yes. The court proceedings affect title to land and were recorded thirty years prior to the time
marketability is being determined, hence they qualify as the root of title.

F.S. 712.01, et seg. (2009); FLORIDA REAL PROPERTY TITLE EXAMINATION AND
INSURANCE 88 25-.12 (CLE 5th ed. 2006); 1 BOYER, FLORIDA REAL ESTATE
TRANSACTIONS 8§ 14.22 (2007); Fund Title Note 10.01.02.

A wild or interloping deed may congtitute a root of title. City of Miami v. St. Joe Paper Co.,
364 So. 2d 439, 446 (Fla. 1978). Exceptions to the operation of the Act are contained in F.S.
712.03—-.04 (2009) and are dealt with specificaly in other Standardsin this Chapter.

The Act does not eliminate an interest or claim arising out of atitle transaction recorded after
the root of title, even if the subsequent interest or claim is outside the chain of title, such as a
wild deed. See, Holland v. Hattaway, 438 So. 2d 456, 468-470 (Fla. 5th DCA 1983) (the Act
did not extinguish an easement purportedly created by awild deed recorded several years after
the root of title, although the court held that the easement was extinguished on other grounds).
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STANDARD 17.3

EXTINGUISHMENT OF INTERESTS

STANDARD: SUBJECT TO THE EXCEPTIONS IN MRTA, ALL ESTATES, INTERESTS,
CLAIMS OR CHARGES THAT EXIST BY VIRTUE OF ANY ACT, TITLE TRANSACTION,
EVENT OR OMISSION THAT OCCURRED PRIOR TO THE EFFECTIVE DATE OF THE ROOT
OF TITLE ARE EXTINGUISHED BY THE ACT.

Problem 1:

Answer:

Problem 2:

Answer:

Problem 3:

Answer:

Problem 4:

Answer:

Problem 5:

A deed to Blackacre executed by John Doe and recorded in 1965 contained: (1) a condition
subsequent that the grantor or his heirs could re-enter in the event of a breach of certain
specified conditions and (2) a specia limitation that the land was conveyed “so long as’ it was
used for a specified purpose. A deed to Blackacre recorded in 1975 does not mention any
conditions or limitations. No notice of a claim based on them has been filed. Marketability of
title to Blackacre was sought to be determined in 2007. Were the right of entry for condition
broken and the possibility of reverter barred as clouds upon title?

Yes. The claims would be based on a title transaction occurring prior to 1975, the effective
date of the root of title and no exception is applicable.

Same facts as Problem 1 except that the 1975 deed, or a subsequent deed, contained a
provision that the conveyance was “subject to conditions and limitations of record.” Were the
rights thereby preserved?

No. Interests disclosed by the muniments of title, beginning with the root of title, are
preserved but F.S. 712.03(1) requires that a general reference to such interests include specific
identification by reference to book and page of record or by name of recorded plat.

The plat for Blackacre Subdivision, filed in 1925, contained a setback restriction. A deed to
Lot 1 in Blackacre Subdivision recorded in 1953 contained a reference to the name of the
recorded plat, as did subsequent deeds, but none specificaly referenced the setback
restriction. Isthe setback restriction gill valid asto Lot 1?

Yes. A redtriction is preserved if the root or subsequent muniment of title by name refers to
the recorded plat that imposed the redtriction. F.S. 712.03(1).

A deed to Blackacre executed by John Doe and recorded in 1965 reserved an easement. A
deed to Blackacre in 1975 does not mention the easement. John Doe and his successors in
interest have used the easement, or a part thereof, since 1965. No notice of a claim based on
the easement has been filed. Marketability of title to Blackacre was sought to be determined in
2007. Did the easement congtitute a cloud upon the title?

Y es. Easements or rights, interests, or servitudes in the nature of easements, rights of way and
terminal facilities and encumbrances thereon are preserved by F.S. 712.03(5) so long as they,
or any part thereof, are used.

In 1975, ABC Corp. purports to convey Blackacre to John Doe. The deed is signed by
“Richard Roe as Secretary of ABC Corp.” No corporate resolution was recorded authorizing
Richard Roe to execute deeds on behalf of ABC Corp. Nothing affecting Blackacre has been
recorded since then. Does John Doe have marketable title?
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Answer:

Problem 6:

Answer:

Authorities
& References:

Comment:

No. Although the deed is the root of title, it contains an inherent defect. Hence, the potential
ownership claim of ABC Corp. is not extinguished.

A deed to Blackacre executed by John Doe and recorded in 1965 reserved the right of entry to
explore and extract mineral rights. A deed to Blackacre in 1975 does not mention the mineral
rights reservation. No notice of a claim based on the reservation has been filed. Marketability
of title to Blackacre was sought to be determined in 2007. Did the right of entry to explore
and extract mineral rights constitute a cloud upon the title?

No. See Comment, below.

F.S. 712.03-.04 (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS §14.22
(2007).

The “root of title” is any title transaction that describes the land sufficiently, and has been of
record for more than 30 years. F.S. 712.01; Marshall v. Hollywood, Inc., 224 So. 2d 743, 750
(Fla. 4™ DCA 1969), aff'd 236 So. 2d 114 (Fla. 1970) (avoid deed may be aroot of title);
Miami V. St. Joe Paper Co., 364 So. 2d 439, 446 (Fla. 1978) (wild deed); Kittrell v. Clark,
363 So. 2d 373, 374 (Fla. 1¥ DCA 1978) (probate); Mayo v. Owens, 367 So. 2d 1054, 1057
(Fla. 1* DCA 1979) (judgment determining heirs).

The title examiner should be vigilant for inherent defects in the root of title. See, e.g.,
Marshall v. Hollywood, Inc., supra, a 751 (** defects in the muniments of title’ do not refer to
defects or failuresin the transmission of title. . . but refer to defects in the make up or
congtitution of the deed or other muniments of title on which such transmission depends”).

A restriction older than 30 yearsis preserved if the root of title or a subsequent muniment of
title contains a reference to the name of the recorded plat that imposed the restriction.
Sunshine Vistas Homeowners Association v. Caruana, 623 S0. 2d 490, 492 (Fla. 1993).

The Act may operate to extinguish a county’s claim of ownership. Florida DOT v. Dardashti
Properties, 605 So. 2d 120, 122 (Fla. 4™ DCA 1992) (County’s interest in a strip of land held
for right of way was extinguished by MRTA).

The Act operates to extinguish an otherwise valid claim of common law way of necessity
when such claim was not asserted within 30 years. H & F Land , Inc. v. Panama City-Bay
County Airport and Development District, 736 So. 2d 1167 (Fla. 1999). The Act does not,
however, operate to extinguish statutory ways of necessity. Blanton v. City of Pinellas Park,
887 So. 2d 1224, 1233 (Fla. 2004) (receding from H & F Land , Inc. to the extent its dicta
indicated that the Act applies to statutory ways of necessity).

Whether the Act extinguishes mineral rights is undecided and questionable since the courts
have held that mineral rights congtitute a separate estate from the surface rights. See, e.g., P
& N Investment Corp. v. Florida Ranchettes, Inc., 220 So. 2d 451, 453 (Fla. 1% DCA 1969).
However, the Act, subject to its exceptions, does serve to eliminate rights of entry to explore
and extract mineral rights, whether expressly reserved or implied. Noblin v. Harbor Hills
Development, L.P., 896 So. 2d 781, 785 (Fla. 5" DCA 1981) (the Act serves to extinguish
rights of entry for exploring or mining ail, gas, minerals, or fissionable materials, unless those
rights of entry or easements are excepted); but see, F.S. 704.05 (excluding the rights of entry
held by the state or any of its agencies, boards or departments from operation of the Act).
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See, F.S. 712.03 for alist of exceptions for rights not extinguished by the Act. F.S. 712.03(9),
effective July 1, 2010 added another exception for any right, title or interest held by the

Trustees of the Internal Improvement Trust Fund, any water management district created
under chapter 373, or the United States.
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STANDARD 17.4

RECORDING A NOTICE TO PROTECT INTERESTS

STANDARD: RECORDING A PROPER NOTICE PROTECTS ESTATES, INTERESTS, CLAIMS,
OR CHARGES FROM THE OPERATION OF THE ACT.

Problem 1:

Answer:

Problem 2:

Answer:

Problem 3:

Answer:

Authorities
& References:

Comment:

John Doe, the record owner of Blackacre, gave a mortgage to Richard Roe encumbering
Blackacre, which was recorded in January, 1975. The last payment was not due until 2010.
On June 15, 1975 a deed to Blackacre, which qualified as a root of title, was recorded but it
contained no mention of the mortgage. Must Richard Roe file proper notice to preserve the
lien of his mortgage by June 15, 2005?

Yes.

John Doe gave a 99-year lease to Richard Roe on July 1, 1975, at which time the lease was
recorded and Roe went into possession of the land. Did John Doe need to file proper notice of
his ownership prior to July 1, 2005 to preserve hisinterest?

No. The 1975 transaction created a leasehold interest only. John Doe's fee simple interest
would not be extinguished. Filing of notice is necessary only when there is a subsequent title
transaction that purports to divest the interest claimed.

The owner of Blackacre Subdivision as developer, joined by Blackacre Homeowners
Association, Inc., filed a Declaration of Covenants and Restrictions for Blackacre
Subdivision in 1975. John Doe conveyed Lot 1 in Blackacre Subdivision to Richard Roe in
1978. That deed did not mention the covenants or restrictions, and there is no subsequent
specific reference to the recording information of the covenants or restrictions in the public
record. In 2009, marketability was sought to be determined asto Lot 1. Are the covenants
and restrictions still valid asto Lot 1?

No, unless the Blackacre Homeowners Association timely complied with the notice

requirements under F.S. 712.06 or used the proceduresin F.S. 720.403 — 720.407 to revive the
expired covenants.

F.S. 71203(2), 712.05.06 (2009), 1 BOYER, FLORIDA REAL ESTATE
TRANSACTIONS §14.23[3] (2007).
The requirements of the notice filed pursuant to the Act are set forth at F.S. 712.06 (2009).

The notice merely protects claims as they otherwise exist and does not validate a claim or
cregte anew claim.

F.S. Chapter 712 was amended effective October 1, 1997, to allow homeowner associations to
file anotice under MRTA to preserve covenants and restrictions. F.S. 712.05 (1) (2009).

If a false or fictitious claim is asserted by the filing of notice pursuant to the Act, the

prevailing party may be entitled to costs and attorneys' fees arising out of any action related
thereto and damages sustained as aresult of the filing of such notice. F.S. 712.08 (2009).
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STANDARD 17.5

RIGHTS OF PERSONS IN POSSESSION

STANDARD: THE ACT DOES NOT ELIMINATE THE RIGHTS OF PERSONS IN POSSESSION

OF LAND.

Problem:

Answer:

Authorities
& References:

Comment:

John Doe was grantee in a deed to Blackacre recorded in 1970, which constitutes the root of
title. Nothing further appears of record, but investigation in 2002 disclosed that Richard Roe
was in actual open possession of Blackacre. In 2002 did John Doe have a marketable record
title to Blackacre free of the claims of Roe?

No. The possession of Roe was inconsigtent with the record title in John Doe and was
therefore prima facie hogtile. Upon satisfactory proof that Roe’ s possession wasin fact held in
subordination to the title of John Doe (as, for example, that he was a tenant, licensee, or an
employee of Doe), Doe would have had marketable record title under the Act.

F.S. 712.03(03) (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS §14.23[4]
(2007).

No person can have a marketabl e record title within the meaning of the Act if theland isin the

hostile possession of another person. However, the exception to the Act prevents destruction
of existing rights and does not create any new rights.

1.42



STANDARD 17.6

SUBSEQUENT RECORDED INSTRUMENTS

STANDARD: THE ACT DOES NOT ELIMINATE ESTATES, INTERESTS, CLAIMS, OR
CHARGES ARISING OUT OF A TITLE TRANSACTION RECORDED SUBSEQUENT TO THE
RECORDING OF THE ROOT OF TITLE.

Problem 1:

Answer:

Problem 2:

Answer:

Authorities
& References:

Comment:

John Doe is the last grantee of record in a regular chain of title to Blackacre by a deed
recorded in 1970. A deed to Blackacre recorded in 1980 recites that John Doe died intestate
and the grantor therein named, Richard Roe, was the sole heir at law. In 2007, was the 1980
deed atitle transaction not affected or extinguished by the Act?

Yes. Even if the facts recited are not correct, the 1980 deed is a recorded instrument that
affects title to an edtate or interest in land, and, hence, a title transaction. Any recorded
instrument or court proceeding that affects any estate or interest in land qualifies as a title
transaction.

John Doe is the last grantee of record in a regular chain of title to Blackacre by a deed
recorded in 1970. In 1980 a stranger to the title executed a deed to Blackacre, at which time
the deed was recorded. In determining marketability in 2001, did the 1980 deed congtitute a
title transaction subsequent to the root of title and therefore not eliminated by the Act?

Yes. With respect to wild deeds, see Title Standard 16.5 (Wild Instruments — Stranger to
Strange).

F.S. 712,01, 712.03(4) (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS
§14.23[5] (2007).

The fact that the Act does not eliminate an estate, interest, claim, or charge arising out of a
title transaction does not bear, either favorably or unfavorably, on the validity of such estate,
interest, claim, or charge. That is, the Act protects existing rights but does not create new
rights.

A wild deed may condtitute aroot of title. City of Miami v. St. Joe Paper Co., 364 So.2d 439,
446 (Fla. 1978).
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STANDARD 17.7

RIGHTS OF PERSONS TO WHOM
TAXES ARE ASSESSED

STANDARD: THE ACT DOES NOT ELIMINATE THE RIGHTS OF A PERSON IN WHOSE
NAME THE LAND IS ASSESSED FOR THE PERIOD OF TIME THE LAND IS SO ASSESSED
AND THREE YEARS THEREAFTER.

Problem 1:

Answer:

Problem 2:

Answer:

Authorities
& References:

Comment:

John Doe was grantee in a deed to Blackacre in 1970 which constitutes the root of title.
Nothing further appears of record, but investigation in 2002 disclosed that Blackacre had been
assessed on the county tax rolls in the name of Richard Roe since 2000. In 2002, did John
Doe have a marketable record title to Blackacre free of the claims of Roe?

No. The rights of Roe would need to be ascertained. However, this exception to the Act only
prevents destruction of existing rights and does not create any new rights so Roe would have
to prove up his purported interest based on something more than the mere payment of
property taxes.

Same facts as Problem 1 except that 2002 is the last year that Blackacre is assessed in the
name of Richard Roe. In 2003 through 2005 Blackacre was assessed in the name of John Doe.
In 2006 did John Doe have a marketable record title to Blackacre free of the claims of Roe?

Yes. Any rights of Roe would be preserved for only three years after Blackacre was last
assessed in his name. This assumes that no other exception is applicable to preserve any rights
of Roe.

F.S. 712.03(6) (2009); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS §14.23[6]
(2007).

This exception necessitates examination of the county tax rolls for the three years prior to the
year in which marketability is being determined.
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STANDARD 17.8

RIGHTS OF THE UNITED STATESAND FLORIDA

STANDARD: THE ACT DOES NOT ELIMINATE ANY RIGHT, TITLE, OR INTEREST OF THE
UNITED STATES OR FLORIDA RESERVED IN THE PATENT OR DEED BY WHICH THE
UNITED STATES OR FLORIDA PARTED WITH TITLE.

Problem:

Answer:

Authorities
& References:

Comment:

John Doe executed a deed to Blackacre and it was recorded in 1960. No mention of any other
interest was contained in the deed. Nothing affecting Blackacre has been recorded since. The
title to Blackacre was being examined in 2005. The seller agreed to furnish an abstract of title.
The buyer demanded that the seller provide an abstract which included the conveyance by
which the United States or Florida parted with title. Was the demand justified?

Yes. The statutory exception includes the interests of any officers, boards, commissions or
other agencies of the United States or Florida.

F.S. 712.04 (2009).

With respect to submerged sovereignty land, see F.S. 712.03(7) (2009) (effective June 15,
1978); Coastal Petroleum Co. v. American Cyanamid Co., 492 So. 2d 167 (Fla. 1986), cert.
den. 479 U.S. 1065 (1987) (holding that the Marketable Record Title Act as originally enacted
and as subsequently amended did not operate to divest the state of title to sovereignty lands,
even though conveyances of state lands to private interests encompassed sovereignty lands
within the lands being conveyed); 1 BOYER, FLORIDA REAL ESTATE TRANSACTIONS
§14.23[7] (2007); FLORIDA REAL PROPERTY TITLE EXAMINATION AND
INSURANCE 82.7 (CLE 5th ed. 2006).

Effective July 1, 2010, F.S. 712.03(9), created another exception for any right, title or interest

held by the Trustees of the Internal | mprovement Trust Fund, any water management district
created under chapter 373, or the United States.
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STANDARD 17.9

Reserved for future title standard
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STANDARD 17.10

ELIMINATION OF HOMESTEAD

STANDARD: THE ACT CAN BE RELIED UPON TO DEFEAT A CLAIM OF HOMESTEAD
AGAINST A CONVEYANCE RECORDED PRIOR TO THE ROOT OF TITLE, UNLESS
CLAIMANT FILES A NOTICE WITHIN THE 30 YEAR PERIOD AFTER THE EFFECTIVE DATE
OF THE ROOT OF TITLE.

Problem 1:

Answer:

Problem 2:

Answer:

Authorities
& References:

Comment:

John Doe owned and resided on Blackacre as his homestead, with his wife and two children.
In 1960 John Doe conveyed Blackacre to Richard Roe for valuable consideration, but without
the joinder of his wife. John Doe died in 1967, survived by his wife and children. Blackacre
was conveyed by Roe in 1972. In 2005, Buyer's attorney examined the abstract and objected
to the title. No notice of the homestead claim had ever been filed. Was the attorney’s
objection valid?

No. The 1972 deed was the root of title, and all claims prior to it are extinguished unless
specifically exempted by the Act.

Same facts as Problem 1 except that there were no conveyances of Blackacre after the 1960
conveyance by John Doe. Was the attorney’ s objection valid?

Y es. The homestead claim renders the 1960 deed void and this is a defect inherent in the root
of title.

F.S. 712.01-.04 (2009); ITT Rayonier, Inc. v. Wadsworth, 386 F.Supp. 940, 942-43 (M.D. Fla
1975), accord, ITT Rayonier, Inc. v. Wadsworth, 346 So. 2d 1004, 1009 (Fla. 1977); see also,
Reid v. Bradshaw, 302 So. 2d 180, 181 (Fla 1st DCA 1974) (homestead rights are not
eliminated by the mere passage of time).

The answer to Problem 1 would probably be the same without regard to whether the
homestead owner died before or after the effective date of the root of title. See, F.S. 712.04.
However, the Reid v. Bradshaw opinion casts some doubt in the latter instance, and caution
should be exercised in such a situation. See, also, Conservatory-City of Refuge, Inc. v. Kinney,
514 So. 2d 377, 378 (Fla. 2d DCA 1987) (holding that the Act did not apply to eliminate
homestead claims where the children’s remainder interests did not vest until the homestead
owner died, which was after the asserted root of title).
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Recent Cases — g\
New MRTA exception?
Save Calusa Trust v. St. Andrews Holdings, 193
50.3d 910 (Fla. 3rd DCA 2016), rehearing denied
(Jun. 6, 2016), appeal docketed, SC16-1189 (Fla.
Jul. 6, 2016), rehearing denied, 2016 WL 7474142
(Fla. Dec. 29, 2016).

A restrictive covenant recorded in compliance

with a government imposed condition of land

use approval was not extinguished by MRTA.
Iqﬁﬁi

Recent Cases J\

Nikorowicz v. Antiquers Aerodrome, Inc., 2017 WL
838507, Case Nos. 15-7236 and 15-7237, Division of
Administrative Hearings, State of Florida (Feb. 24,
2017)
Evaluating and disapproving Antiquers
Aerodrome’s, a homeowners’ association,
application for preservation of expired restriction
covenants

The
Fund

Recent Cases J\

Sand Hill Homeowners Ass’n v. Busch, 210, So. 3d 706
(2017).
The attorney’s fees provision of MRTA “does not
require deliberate untruthfulness” but includes
“mistaken ideas” and claims that are not “real or
genuine claims”

The
Fund
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Recent Cases 3\

Kahama VI, LLC v. HJH, LLC, 2016 WL 7104175, Case

No. 8:11-cv-2029-T-30 TBM, M.D. Fla. (Dec. 6, 2016).
The Court held that as a consequence of MRTA the
title insurer’s obligation to search title is limited by
root of title. The case involved a claim against Old
Republic National Title Insurance Company and
the rights of the public to access and use the
beach.

B

Legislative Changes
on the Horizon?

'~ How MRTAWorks
m A defect or interest must be recorded prior to

m A transaction that is at least 30 years old

'm There must be no repetition of the problem or
- claim on the'record in or subsequent to the
transaction

m But beware of the technical requirements
MRTA, technical statutory exceptions and
judicially.imposed-exceptions |
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“Root of Title

m A title transaction

N 9

m Must describe the land sufficiently

| m-Must have been of record for at least 30

years o

- S .

-

A N L
~'m Must describe the interest to be conveyed =
! < x £ g 4 A. 3%

Wild Deed as Root of Title

Lehmann v. Cocoanut Bayou Ass'n,157
S0.3d 289 (Fla. 2" DCA 2014)

* A 1952 wild deed qualified as a root of title

» Subsequently recorded competing deeds
triggered statutory exceptions to MRTA

* Result - the Association was unable to quiet
title in reliance upon MRTA

Bl

Matters not eliminated by
MRTA
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@ MRTA will not eliminate

Matters disclosed by or inherent in the root
of title §712.03(1) F.S.

Barney v. Silver Lakes Acres Property, 159
So.3d 181 (Fla. 5th DCA 2015)

Recitation in vesting deeds providing deeds were
subject to obligations of the lot owners at Silver
Lakes Acres to the Silver Lakes Property Owners
Association preserved amendment to restrictions

including assessments. The
Fund

@ MRTA will not eliminate

Matters preserved by the filing of a proper
notice under MRTA § 712.03(2), F.S.

Procedures and notices 88 712.05 and
712.06, F.S.
® 2010 revision to § 712.06(3)(b), F.S. authorizes
publication notice
e 2014 revision to § 712.05(1) clarifies that HOAs
and clerk of circuit court need not comply with

8§ 712.06(3) notice requirements The
und

Southfields of Palm Beach Polo and
Country Club Homeowners Ass’n, Inc. v.
McCollough, 111 So. 3d 283 (Fla. 4th
DCA 2013).

Trial court’s injunction requiring the
board of directors of the HOA to
preserve its declaration pursuant to sec.
712.05, F.S. was affirmed.
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@ MRTA will not eliminate

Persons in possession
§712.03(3), F.S.

Matters arising out of title transactions
recorded subsequent to the root of title

§712.03(4), FS.

The
und

@ MRTA will not eliminate

Recorded or unrecorded easements, or rights,
licenses or servitudes in the nature of
easements, rights of way and terminal
facilities, so long as any part is used.

§712.03(5), FS. |
Parcel One 1

4

Parcel Two

| I ——

__ Pipolinefasement |

| The
Highiway Fll ) d
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Clipper Bay Investments, LLC v. FDOT, 117
So. 3d 7 (Fla. 1%t DCA 2013)

The First DCA considered FDOT v Dardashti,
605 So. 2d 120 (Fla. 4 DCA 1992) and
Water Control District of South Brevard v.
Davidson, 638 So. 2d 521 (Fla. 5t" DCA
1994) and held that the easement/right of
way in use exception to MRTA set forth in
sec. 712.03(5), F.S. can be applied to land
held in fee.

IThs.‘

und

DOT Mid-Peninsula Realty Inv. Group, LLC,
162 So.3d 218 (Fla. 2nd DCA 2015)

The Second DCA adopted the position set
forth in Dardashti, rejecting the application
of sec. 712.03(5), F.S. to rights of way held
in fee and certified the conflict on the issue
with Dardashti and Davidson.

FDOT v. Clipper Bay Investments, LLC, 160
So0.3d 858 (2015)

Subsequently, the Florida Supreme Court
resolved that the sec. 712.03(5), F.S.
exception is applicable to rights of way held
in fee awarding the disputed fee property
claimed by Clipper Bay to the FDOT.

The
Fund
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@ MRTA will not eliminate

Rights of any person assessed on the county
tax rolls, for so long as assessed and three
years after it is last assessed in that person’s
name i

§712.03(6), F.S.

@ MRTA will not eliminate

Sovereignty lands
§712.03(7), F.S.

1 -

@ MRTA will not eliminate

State and Federal Reservations
8712.04., F.S.
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@ MRTA will not eliminate

Reserved State and Federal Interests, AND

New exception in 2010 sec. 712.03(9)
MRTA will not extinguish any interest of:

TIFF,
Water Management Districts, OR
The United States

B

@ MRTA will not eliminate

Duty to Search

Bl

@ MRTA will not eliminate

Environmental Restrictions or Covenants
8712.03(8), F.S.
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@ MRTA will not eliminate

Mineral rights held in fee

@ MRTA will not eliminate
= __

Watch for:

¢ Potential future legislative amendments to
MRTA?

¢ Save Calusa Trust — restrictive covenant as a
condition of land use approval — rehearing
denied.

s

Matters that may be
eliminated by MRTA
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® e
e MRTA will eliminate

Fee interests and breaks in the chain of title
prior to the ownership root of title

-2 MRTA will eliminate
mcfé‘aﬂ
Section 16 lands

- LoR\DA

¥

The
und

FY S
==~ MRTA will eliminate

Interest held by a governmental entity
*only non reserved &
interests before 2010 :

New exception in 2010 sec. 712.03(9) {
MRTA will not extinguish any interest of :
TIFF,

Water Management Districts, OR

The United States r’ll.-lll"ll‘ﬂ
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E X Ty
e MRTA will eliminate

Cotenants

® T
~= MRTA will eliminate
g lean

Remaindermen

® T
~= MRTA will eliminate
g jean

Restrictions and reverters

1.59




mgé‘ﬁi‘r

Easements - if
not in use

B

;i, MRTA will eliminate

) S
== MRTA will eliminate

Back Lot

A's House

Easements

of Driveway

necessity

Front Lot

Public Street

Bl

Village Carver Phase I, LLC v. Fidelity
Nat’l Title Ins., Co., 128 So.3d 107 (Fla.
3d DCA 2013).

The court held that easements
permitting the relatives and
descendants of a person buried in a
cemetery, pursuant to sec. 704.08,
F.S., egress for visitation do not create
an interest in real property and may
be eliminated by MRTA.

Bl
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E X Ty
e MRTA will eliminate

Rights of entry to explore for mineral rights

35 -

® T
~= MRTA will eliminate
g lean

QOil, gas and mineral leases

i
f_;i MRTA will eliminate
g jean

e E
/,'p w
I

Homestead rights
which predate the
root of title
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® e
e MRTA will eliminate

Rights of bankrupt's creditors

Examining Title After MRTA

COMMON MISCONCEPTION:

Examiner only needs to examine the last 30
years of the record

This is wrong!

Applying MRTA to
Examining Title

mObtain an entire abstract, EPR
mSkim backwards to root of title
mDivide the abstract

mPost root - examine in detail .
mPre root - see exceptions to MRTA

Bl
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Examination of matters
outside of public records

m Tax rolls for the past 3 years
m Parties in possession

m Easements in use

B

Know Your Sourcﬁ"‘ritle —

Curative Acts and Statutes
of Limitations

Acknowledgments and Witnesses
¢ Secs. 95.231(1) and 694.08, F.S.
Limitation to Enforcement of Mortgage
* Sec. 95.281(1)(b),F.S.
Minerals, Oil and Gas —Right of Entry
* Sec.270.11, FS.
Restrictions and Reverters
¢ Sec. 689.18, F.S.
Tax Titles

¢ Secs. 95.191 and 95.192, F.S. The
Fund
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Curative Acts and Statutes
of Limitations

Acknowledgments
and Witnesses

mSec. 95.231(1), F.S.

mFive years after recordation of a deed, will or POA*
mAbsent fraud, adverse possession or pending

litigation

mCures lack of witnesses and defects in acknowledgments
12013 amendment adds recorded

powers of attorney IHI‘IH

Curative Acts and Statutes
of Limitations

Holder’s of interests in real property
affected by the 2013 amendment to sec.
95.231(1), F.S. must file a notice of their
interest by October 1, 2014.

The
Fund

Curative Acts and Statutes
of Limitations
e Acknowledgments
and Witnesses - POA
mSec. 694.08, F.S.

mSeven years after recordation of POA or deed and
one subsequent conveyance

mCures lack of witnesses, seal, failure to convey “as”
correct capacity, defects in acknowledgments and
complete lack of power of attorney

mAbsent fraud, adverse possession or pending

litigation
The
Fund
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Sec. 95.231(2), F.S.

Can cure technical defects in an otherwise valid
deed, but may not be applied to eliminate
breaks in the chain of title.

Davis v. Hinson, 67 So.3d 1107 (Fla. 15t DCA
2011).

Hardy v. Shell, 144 So.3d 668 (Fla. 2"¢ DCA 2014).

i

Curative Acts and Statutes
of Limitations

Minerals, Oil and Gas
mSec. 270.11, F.S.

mReleases right of entry on parcels of less than
20 acres

mMineral interests must be held by the state of
Florida Trustees of the Internal Improvement
Trust Fund (TIFF) or the State Board of

Education The
Fund

Curative Acts and Statutes
of Limitations

Limitation on Enforcement of Mortgage I
mSec. 95.281, F.S. — a statute of repose Tl

m5 years from final maturity date if ascertainable from
the record

mlf maturity date is not ascertainable from the record,
20 years from recordation, unless

mthe holder of the mortgage records evidence of the
maturity date sec. 95.281(1)(b),F.S.

Bhe
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Curative Acts and Statutes

of Limitations
Restrictions and Reverters
mSec. 689.18, F.S.

mReverter is not valid for more than 21 years
from the date of deed

mSec. 689.18(5), F.S. excludes conveyances to
governmental, educational, literary, scientific,
religious, public utility, public transportation,
charitable or non profit associations

B

Curative Acts and Statutes
of Limitations

Restrictions and Reverters

Sec. 712.07, F.S,, this law (MRTA) shall not
vitiate any curative statute The
und

Curative Acts and Statutes
of Limitations

Tax Titles

mSec. 95.192, F.S., no action by former owner 4
years after issuance of tax deed if the former
owner has not been in possession for 1 year
after tax deed

mSec. 95.191, F.S., no action my former owner 4
years after the tax deed holder has gone into
actual possession

Bl
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TITLE INSURANCE

Karla J. Staker, Maitland



TITLE INSURANCE POLICIES,
A SYNOPSIS

l. TITLE POLICY BASICS

The American Land Title Association (ALTA) develops the standard title insurance policy
and endorsement forms used in the United States. From time to time, ALTA creates new policy
and endorsement forms and revises existing forms.

In Florida, title insurance forms must be approved by the Florida Office of Insurance
Regulation (OIR). Frequently, the OIR requires minor modifications to the ALTA forms, to tailor
them to Florida law and practices or to make them more consumer friendly.

The two main title policy forms currently used in Florida, which were approved by the OIR
in 2011, are:

ALTA 2006 Owner’s Policy 6-17-06 (with Florida modifications), which will be referred to
in the materials as the “Owner’s Policy.”

ALTA 2006 Loan Policy 6-17-06 (with Florida modifications), which will be referred to as
the “Loan Policy.”

The footer at the bottom of each page of a title insurance policy shows the type or version
of the policy. Additionally, the footer shows that the policy form is copyrighted by ALTA and that
use of the form is restricted to ALTA licensees and ALTA members.

Owner’s Policies and Loan Policies are comprised of five sections.

Sections of Policy

Schedule A

Schedule B

Covered Risks

Exclusions from
Coverage

Conditions
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Il. SCHEDULE A

Schedule A contains the following numbered (and unnumbered) items:

OWNER’S POLICY LOAN POLICY

Name & Address of Title Insurance Company Name & Address of Title Insurance Company
File no. File no.

Address Reference (for informational Address Reference (for informational purposes

purposes only) only)

Policy no. Policy no.

Amount of Insurance Amount of Insurance

Premium Premium

Date of Policy Date of Policy

1. Name of Insured 1. Name of Insured

2. Estate or interest in Land being insured 2. Estate or interest in Land being insured
3. In Whom Title is vested 3. In Whom Title is vested

4. Description of Land 4. Description of Insured Mortgage

5. Description of Land

6. List of ALTA endorsements to incorporate by

reference
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.  SCHEDULE B

Schedule B of the Owner’s Policy and Schedule B-I of Loan Policy list all of the exceptions
to coverage under the policy. The standard (or general) exceptions are boilerplate language
included in every commitment to issue a title insurance policy. Typically, these standard
exceptions do not appear on the final policy because they will be removed by disbursement of
funds, a satisfactory seller’s/borrower’s affidavit and a survey that meets the required Florida
technical standards. The remaining exceptions will be specific to the Land.!

The Loan Policy has an additional schedule, Schedule B-Il. This schedule lists the items
that are subordinate to the Insured Mortgage. For example, when the Insured Mortgage is a
purchase money mortgage, a judgment lien against the purchaser will typically be listed as a
subordinate matter on Schedule B-1l of the Loan Policy, although it will be shown as an exception
on Schedule B of the Owner’s Policy.

V. COVERED RISKS

The Covered Risks are the coverages provided by the Owner’s and Loan Policies. The
Owner’s Policy has 10 Covered Risks, while the Loan Policy has 14. Numbers 1-8 of the Covered
Risks are identical in the Owner’s and Loan Policies.

Both the Owner’s and Loan Policies are considered indemnity policies, which means that
the Insured must suffer a loss from a title defect before the title insurer is obligated to pay.
Further, the policies insure as of the Date of Policy and, therefore, do not insure against matters
occurring after the Date of Policy. Therefore, the policies insure, as of Date of Policy, against loss
or damage sustained by reason of the following covered risks.

OWNER’S POLICY COVERED RISKS

LOAN POLICY COVERED RISKS

1. |Title being vested other than stated in Schedule A. |Title being vested other than stated in Schedule A.
Any defect in or lien or encumbrance on the Title,|Any defect in or lien or encumbrance on the Title,
2. | ) . )
including encroachments and other survey matters. |including encroachments and other survey matters.
3 Unmarketable Title (defined in Condition 1(k) of|{Unmarketable Title (defined in Condition 1(m) of
*  |Owner’s Policy). Loan Policy).

! Terms which are defined in the Conditions section of the Owner’s Policy and Loan Policy are capitalized in these

materials.
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10.

11.

No right of access to and from the Land (insures legal,|No right of access to and from the Land (insures
not physical access). legal, not physical access).

Violation or enforcement of land use regulations if|Violation or enforcement of land use regulations if
notice of violation or enforcement is recorded. notice of violation or enforcement is recorded.

Exercise of police powers if notice of enforcement is
Exercise of police powers if notice of enforcement is|recorded.

recorded.

Exercise of eminent domain powers if notice|Exercise of eminent domain powers if notice
describing Land is recorded. describing Land is recorded.

Governmental taking occurred and is binding on bona|Governmental taking occurred and is binding on
fide purchaser without Knowledge. bona fide purchaser without Knowledge.

Limited creditors’ rights coverage for (a) the

avoidance of a transfer of the Title prior to the

transaction vesting title in the Insured because the

prior transfer constituted a fraudulent or preferential Invalidity or unenforceability of the Insured
transfer under federal bankruptcy, state insolvency Mortgage.

or similar creditors’ right laws; or (b) the conveyance

into the Insured constituting a preferential transfer.

Gap coverage as to matters covered by 1 — 9 above
occurring after Date of Policy and prior to recording

) Lack of priority of the Insured Mortgage over any
of vesting deed.

other lien or encumbrance.

Lack of priority of the Insured Mortgage over
construction liens for work performed or contracted
for before the Date of Policy or after the Date of
Policy where construction is financed by the insured
loan.
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Invalidity or enforceability of any assignment of the

12. Insured Mortgage, provided the assignment is
shown in Schedule A.
Limited creditors’ rights coverage.

13.
Gap coverage as to matters covered by 1 — 13 above
occurring after Date of Policy and prior to recording

14. of Insured Mortgage.

V. EXCLUSIONS FROM COVERAGE (“EXCLUSIONS”)

The Exclusions modify and limit the coverages afforded by the Covered Risks. In other words, the
Exclusions are matters that are not covered by the Owner’s and Loan Policies. The Owner’s Policy has 5
Exclusions and the Loan Policy has 7 exclusions.

OWNER'’S POLICY EXCLUSIONS

Police power and any law, ordinance, permit,
governmental regulation (including building and
zoning) relating to occupancy, use or enjoyment
of Land; improvements on the Land, subdivision
of the Land or environmental protection.

This exclusion does not apply under Covered Risks
5 and 6, if notice of the violation or enforcement
is recorded in the Public Records.

LOAN POLICY EXCLUSIONS

Police power and any law, ordinance, permit,
governmental regulation (including building and
zoning) relating to occupancy, use or enjoyment of
Land; improvements on the Land, subdivision of
the Land or environmental protection.

This exclusion does not apply under Covered Risks
5 and 6 if notice of the violation or enforcement is
recorded in the Public Records.

Rights of eminent domain.

This exclusion does not apply under Covered Risks
7 and 8 if notice of the exercise of right of eminent
domain is recorded or a governmental taking
occurred and is binding on bona fide purchaser
without Knowledge.

Rights of eminent domain.

This exclusion does not apply under Covered Risks
7 and 8 if notice of the exercise of right of eminent
domain is recorded or a governmental taking
occurred and is binding on bona fide purchaser
without Knowledge.
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other matters:

(a) Created, suffered, assumed or agreed to
by the Insured;

(b) Not Known to the Company, not recorded
in the Public Records, but Known to the
Insured;

(c) Resulting in no loss or damage to the
Insured;

(d) Attaching or created subsequent to the
Date of Policy; or

(e) Resultingin loss or damage that would not
have been sustained if the Insured paid
value for the Title.

Defects, liens, encumbrances, adverse claims or|Defects, liens, encumbrances, adverse claims or
other matters:

(a) Created, suffered, assumed or agreed to by
the Insured;

(b) Not Known to the Company, not recorded
in the Public Records, but Known to the
Insured;

(c) Resulting in no loss or damage to the
Insured;

(d) Attaching or created subsequent to the
Date of Policy; or

(e) Resulting in loss or damage that would not
have been sustained if the Insured paid
value for the mortgage.

Any claim under federal bankruptcy, state
insolvency or similar creditors’ rights laws that the
insured transaction is a fraudulent conveyance or
preferential transfer, except as provided for in
Covered Risk 9.

Unenforceability of a lien resulting from the failure
of the Insured to follow local business laws.

Invalidity or unenforceability of the mortgage

Any lien for real estate taxes or assessments hased upon usury, consumer credit protection or
recorded between Date of Policy and date of|tryth-in-lending laws.

recording of the insured instrument.

Any claim under federal bankruptcy, state
insolvency or similar creditors’ rights laws that the
insured transaction is a fraudulent conveyance or
preferential transfer, except as provided for in
Covered Risk 13(b).

Any lien for real estate taxes or assessments
recorded between Date of Policy and date of
recording of the insured instrument.
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VI.  CONDITIONS

The Conditions provide a roadmap for how the Owner’s Policy and Loan Policy work. The Owner’s
Policy has 18 Conditions and the Loan Policy has 17 Conditions.

A. Definition of Terms (Condition 1 of Owner’s Policy and Loan Policy)

Condition 1 of Owner’s Policy and Loan Policy contains the definitions set forth in the table below.

TERMS OWNER’S POLICY LOAN POLICY

Amount of
Insurance

Date of
Policy

Entity

Indebted-
ness

Insured

1(a) Amount shown in Schedule A, which
may be:

e Modified by Endorsement.

e Increased by 10% if insurer fails to
cure a defect (Condition 8(b) —
Determination and Extent of
Liability).

e Decreased by Conditions 10
(Reduction of Insurance; Reduction
or Termination of Liability) and 11
(Liability Noncumulative).

1(b) Date shown in Schedule A.

1(c) Entity Includes corporation,
partnership, trust, LLC, etc.

N/A

1(d) Includes the Insured and

e Successors to title by operation of
law, as opposed to by purchase.

2.7

1(a) Amount shown in Schedule A, which may
be:

e Modified by Endorsement.

e Increased by 10% if insurer fails to cure
a defect (Condition 8(b) -
Determination and Extent of Liability).

e Decreased by Condition 10 — Reduction
of Insurance; Reduction or Termination
of Liability).

1(b) Date shown in Schedule A.

1(c) Entity includes corporation, partnership,
trust, LLC, etc.

1(d) Obligation secured by the Mortgage. May
include principal, interest, some construction
loan advances, prepayment premiums,
foreclosure expenses, taxes, insurance and
costs of preventing waste of improvements.

1(e) Includes the Insured and

e Owner and successor owners of
Indebtedness (exception for obligor in
Condition 12(c)).



Insured

Claimant

Insured
Mortgage

Knowledge/

Known

Land

Mortgage

Public
Records

Title

e Successors by dissolution, merger,
consolidation, reorganization, etc.
e Successors by conversion to another

Entity.

e Grantee under a deed without
payment of actual consideration if
the Insured wholly owns the grantee
entity; the grantee wholly owns the
named Insured; or the grantee is a
trustee or beneficiary of the trust
created by the named Insured for

estate planning.

1(e) Insured claiming a loss or damage.

N/A

1(f) Actual knowledge (not constructive 1(h)

knowledge via public records).

Person having control over electronic
record (i.e., MERS).

Successors by dissolution, merger, etc.
Successors by conversion to another
Entity.

Grantee under deed without payment
of actual consideration if the Insured
wholly owns grantee, the grantee
wholly owns the named Insured, or the
grantee is wholly owned by an affiliated
Entity of the named Insured and both
are wholly owned by the same
person/Entity.

Any government agency that is an
insurer/guarantor under an insurance
contract/guaranty
insuring/guaranteeing the
Indebtedness secured by the Insured
Mortgage.

1(f) Insured claiming a loss or damage.

1(g) Mortgage described in Schedule A.

Actual knowledge (not constructive

knowledge via public records).

1(g) Real property described in Schedule A. 1(i) Real property described in Schedule A.

1(h) Mortgage or other security instrument. 1(j) Mortgage or other security instrument.

1(i) Records that provide constructive
notice to a bona fide purchaser without

Knowledge.

1(j) Estate/interest shown in Schedule A.
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to a bona fide purchaser without knowledge.

1(l) Estate/interest shown in Schedule A.



1(k) An alleged defect in title that would
allow a proposed purchaser or lessee to be
released from the obligation to
purchase/lease (if the contract requires
marketable title).

1(m) An alleged defect in title that would allow
a proposed purchaser or lessee to be released
from the obligation to purchase/lease (if the
contract requires marketable title).

Unmarket-
able Title

B. Continuation of Insurance (Condition 2 of Owner’s Policy and Loan Policy)

Coverage under the Owner’s Policy and Loan Policy continues if the Insured:

e Retains an estate or interest in the Land;

e Holds an obligation secured by a purchase money Mortgage given by a purchaser from
the Insured; OR

e Has liability by reason of warranties in any transfer or conveyance of the Title.

It is a common misconception that a Loan Policy “converts” to an Owner’s Policy if the
lender acquires title to the property by foreclosure or deed in lieu. The Loan Policy, by its terms,
continues to provide certain important coverages to the Insured lender who takes title through
a foreclosure action or deed-in-lieu. However, it does not convert to an Owner’s Policy.

C. Notice of Claim to be Given by Insured Claimant (Condition 3 of Owner’s and
Loan Policies)

The Insured (under both the Owner’s Policy and Loan Policy) is required to promptly notify
the title insurer in writing of a claim. The Insurer’s liability is reduced to the extent of the
prejudice the title insurer suffers from the Insured’s failure to promptly notify it of a claim.

D. Proof of Loss (Condition 4 of Owner’s and Loan Policies)

For proof of loss under both the Owner’s and Loan Policies, the Company may require the
Insured Claimant to furnish a signed proof of loss describing the defect, the loss and the basis for
calculating the loss.

E. Defense and Prosecution of Actions (Condition 5 of Owner’s and Loan
Policies)

e Upon written request by the Insured, and subject to Condition 7 (Options to Pay or Otherwise
Settle Claims; Termination of Liability), the Company at its expense and without unreasonable
delay shall provide for the defense of an Insured in litigation in which any third party asserts a
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claim. The Company also has the right to select counsel to represent the Insured (subject to the
Insured’s right to object for reasonable cause). The Company is not responsible for fees and costs
borne by counsel hired directly by the Insured.

e The Company may institute or prosecute any action or proceeding to establish title or
prevent/reduce loss or damage to the Insured. The exercise of these rights is not an admission
of liability or waiver of any of the Company’s rights under the policy.

* The Company has the right to pursue any litigation to a final determination, including bringing
prosecution of an appeal.

F. Duty of Insured Claimant to Cooperate (Condition 6 of Owner’s and Loan
Policies)

The Insured must cooperate with the Company whenever the Company is prosecuting or
defending an action, including an appeal.

G. Options to Pay or Otherwise Settle Claims; Termination of Liability
(Condition 7 of Owner’s and Loan Policies)

The wording differs in the Owner’s and Loan Policies in this section. Under the Owner’s
Policy, the Company has the following options:

e Paythe Amount of Insurance (together with attorneys’ fees and expenses). Liability under
the policy terminates once this payment is made.

e Pay or settle the claim with the Insured owner or with parties other than the Insured. For
example, rather than paying the Insured, the Company could satisfy a judgment lien by
directly paying the judgment creditor.

Under the Loan Policy, the Company has the following options:

e  Paythe Amount of Insurance (together with attorneys’ fees and expenses) or purchase
the Indebtedness (together with the attorneys’ fees and expenses). When the Company
purchases the Indebtedness, the Insured shall transfer to the Company the Indebtedness
and the Insured Mortgage.

e  Pay or settle with parties other than the Insured lender or with the Insured. For example,
rather than paying the Insured, the Company could satisfy a prior mortgage recorded
before the Insured Mortgage by directly paying the prior lender.

For both the Owner’s Policy and Loan Policy, if the title insurer is unsuccessful in
establishing the Title or lien of the Insured Mortgage, through litigation or otherwise, the Amount
of Insurance will be increased by 10% AND the Insured Claimant has the right to have the
loss/damage determined at the time the claim was made OR as of the date it is settled and paid.
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H. Determination and Extent of Liability (Condition 8 of Owner’s
and Loan Policies)

Owner’s Policy Liability: Lesser of Amount in Schedule A or diminution in value.

Loan Policy Liability: Lesser of Amount in Schedule A; Amount of Indebtedness;
diminution in value; or, if government agency is Insured Claimant,
the amount it paid to acquire Title or the Insured Mortgage to
satisfy its insurance contract/guaranty.

I. Limitation of Liability (Condition 9 of Owner’s and Loan Policies)

If the Company establishes Title or removes the defect in a reasonably diligent manner, it
will have performed its obligations under the policy and is not liable for any loss or damage
caused to the Insured. If the Insured voluntarily settles a claim or suit without the Company’s
prior written consent, the Company is not liable.

J.  Reduction of Insurance; Reduction or Termination of Liability (Condition
10 of Owner’s and Loan Policies)

Payments made under the owner’s policy (excluding costs, attorneys’ fees and expenses)
reduce the Amount of Insurance of the Owner’s Policy. Payments made under the loan policy
(excluding costs, attorneys’ fees and expenses) reduce the Amount of Insurance of the Loan
Policy. However, payments made prior to the acquisition of title do not reduce the Amount of
Insurance except to the extent that the payments reduce the Indebtedness. The voluntary
satisfaction or release of the Insured Mortgage terminates the Company’s liability, except as
provided in Condition 2 (Continuation of Insurance after acquisition of Title by an Insured).

K. Liability Noncumulative (Condition 11 of Owner’s Policy)

The Amount of Insurance is reduced by any amount the Company pays to satisfy a
mortgage encumbering the subject property (certain conditions must be met).

L. Payment of Loss (Condition 12 of Owner’s Policy and Condition 11 of Loan
Policy)

Once liability and amount of loss is establishment, payment is to be made within 30 days.
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M. Rights of Recovery Upon Payment or Settlement (Condition 13 of Owner’s
Policy and Condition 12 of Loan Policy)

Upon payment of a claim, the Insurer is subrogated to the rights of the Insured against
any person or property. In other words, the Insurer steps into the shoes of the Insured and can
sue or otherwise recover against third parties.

N. Arbitration (Condition 14 of Owner’s Policy and Condition 13 of Loan
Policy)

This Condition addresses the availability of arbitration in the event of a dispute between
the title insurer and the Insured regarding the scope of coverage and all matters covered by the
title policy. Significantly, in Florida, the standard arbitration clause of the ALTA policy forms has
been modified to provide that arbitration is may be demanded upon mutual agreement of both
the title insurer and the Insured.

O. Liability Limited To This Policy; Policy Entire Contract (Condition 15 of
Owner’s Policy and Condition 14 of Loan Policy)

The policy together with endorsements constitutes the entire contract. Any claim,
whether or not based upon negligence, is restricted to the policy.

P. Severability (Condition 16 of Owner’s Policy and Condition 15 of Loan
Policy)

If any provision of the policy is held invalid or unenforceable, the remaining provisions of
the policy continue to be in full force and effect.

Q. Choice of Law; Forum (Condition 17 of Owner’s Policy and Condition 16 of
Loan Policy)

The laws of the jurisdiction where the Land is located are applicable. The Insured must
bring any litigation or proceeding in a state or federal court in the United States or its territories
having appropriate jurisdiction.

R. Notices, Where Sent (Condition 18 of Owner’s Policy and Condition 17 of
Loan Policy

Any notice of claim and any other notice must be given in writing to the Company at the
address listed.
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Title Insurance Policies,
a Synopsis

Karla Staker, Esq.

! Primary Policies Issued

in Florida
[
AMERICAN
» ALTA 2006 Owners Policy (6-17-06) LAND TITLE

(with FL modifications)

» ALTA 2006 Loan Policy (6-17-06)
(with FL modifications)

! 5 Parts of Policy

Schedule A

Schedule B

Covered Risks

Exclusions from Coverage
Conditions
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Schedule A
@Iuh\m National Title
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Schedule B
Exceptions from Coverage

SCHEDULE B
EXCEPTIONS FROM COVERAGE
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Schedule B-Il of Loan Policy
Subordinate Matters

Commonwealth

SCHEDULEB
PART Il
In addition to the matters set forth in Part | of this Schedule, the Title is subject 1o the following matters,

and the Company insures against loss or damage sustained in the event that they are nol subrdinate to
the lien of the Insured Mortgage
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Covered Risks
Owners & Loan Policies

1. Title being vested other than stated in Schedule A.

2. Any defect in or lien or encumbrance on the title.
(Including encroachments and other survey matters.)

3. Unmarketable Title.

4. No right of access.

Covered Risks
Owners & Loan Policies

5. Violation or enforcement of land use regulations if
notice is recorded.

6. Exercise of police powers if notice is recorded.

7. Exercise of eminent domain powers if notice is
recorded.

8. Government taking occurred and is binding on bona
fide purchaser without knowledge.

Covered Risk 9 Owners Policy
& 13 Loan Policy

9./13. Limited creditors’ rights coverage:
(a) Fraudulent or preferential transfer in chain of title.
(Ex: Party A == Party B == Party C (Insured))

(b) Deed or mortgage to Insured is a preferential transfer b/c
of failure of its recording in Official Records
(i) to be timely; or
(i) to impart notice.
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Covered Risk 10 Owners Policy
& 14 Loan Policy

10./14. Gap coverage as to matters occurring after Date of Policy
and prior to recordation of insured instrument.

(Typically, DOP is the recording date & time of recording. But,
DOP could be the date of the closing, in which case Covered Risk
10 would apply.)

Additional Covered Risks Loan
Policy

As to the Insured Mortgage:

9. Invalidity or unenforceability.

10. Lack of priority over other liens.

11. Lack of priority over construction liens for work performed or
contracted for before DOP or after DOP where construction
is financed by the insured loan.

12. Invalidity or unenforceability of any assignment shown in
Schedule A.

==

Covered Risk Comparison

Owners Policy Loan Policy
1.— 4. Title vested; defects, liens & 1.—4. Same as owners policy

encumbrances; unmarketable title;
access

5.— 8. Limited coverage for 5.-8. Same as owners policy
government regulations/actions

9. Limited creditors’ rights coverage

10. Gap coverage

9.— 12. Mortgage coverage
13. Limited creditors’ rights coverage
14. Gap coverage
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Exclusions From Coverage

3. Defects, liens, encumbrances, adverse claims or other matters

(@) Created, suffered, assumed, or agreed to by Insured

(b) Not Known to the Company, not recorded in the Public
Records, but Known to the Insured Claimant

(c) Resulting in no loss or damage

(d) Attaching or created subsequent to Date of Policy

(e) Resulting in loss that would not have been sustained if the
Insured Claimant had paid value

Exclusions From Coverage

Owners Policy Loan Policy
1.-2. Government regulations, police ~ 1.— 2. Same as owners policy
power, eminent domain (Except as 4. Doing business laws

stated in Covered Risks)
4. Creditors’ rights coverage (Except as

5. Usury, truth-in-lending
6. Creditors’ rights coverage (Except

stated in Covered Risks) as stated in Covered Risks)
5. Taxes/assessments between Date of 7. Taxes/assessments between DOP
Policy and date of recording and date of recording

Conditions Section Highlights

Definition of Insured
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Test Your Knowledge

Val Valentine was issued a 2006 Owner’s Policies insuring her
title to Redacre. Later, she conveyed Redacre without
consideration to the trustee of a trust she created for estate
planning purposes. Is the trustee an “Insured”

under the policy?

More Conditions Highlights

» Continuation of coverage
» Defense and prosecution of actions

* Arbitration clause modified in Florida — Only
available if Insured and Company agree

Now, Go Ace the Exam!
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ETHICS

Lynwood F. Arnold Jr., Tallahassee
Frederick W. Jones, Winter Park



Ethical Considerations for Real Estate Attorneys

Table of Contents

Power Point Presentation

Rules

Rule 4 Preamble - A Lawyer’s Responsibilities
Rule 4-1.1 Competence
Rule 4-1.2 Objectives and Scope of Representation
Rule 4-1.5 Fees and Costs for Legal Services
Rule 4-1.6 Confidentiality of Information
Rule 4-1.7 Conflict of Interest; Current Clients
Rule 4-1.8 Conflict of Interest; Prohibited and Other Transactions
Rule 4-1.9 Conflict of Interest; Former Clients
Rule 4-1.13 Organization as Client
. Rule 4-1.18 Duties to Prospective Client
. Rule 4-4.1 Truthfulness in Statements to Others
. Rule 4-4.3 Dealing with Unrepresented Persons
. Rule 4-5.3 Responsibilities Regarding Non-lawyer Assistants
. Rule 4-7.17 Payment for Advertising and Promotion
. Rule 4-7.18 Direct Contact with Prospective Client
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Ethics Opinions

1. Opinion 65-34 (seller’s attorney should not charge fee to buyer where buyer did not
employ attorney or agree to pay fee)

Opinion 70-62 (attorney may not delegate closing to lay personnel)

Opinion 73-43 (paralegal may prepare real estate documents)

Opinion 89-5 (paralegals may conduct closings under certain conditions)

Opinion 97-2 (attorney may not act as “closing agent”, representing both buyer and
seller, in the sale of a business)

A

Supreme Court Opinions

Cooperman v. West Coast Title Company, 75 So.2d 818 (Fla. 1954)

The Florida Bar v. Teitelman, 261 So.2d 140 (Fla. 1972)

The Florida Bar v. Belleview, 591 So0.2d 170 (Fla. 1981)

The Florida Bar v. Reed, 644 So0.2d 1355 (Fla. 1994)

In Re Oath of Admission to The Florida Bar,73 So0.3d 149 (Fla. 2011)

In Re Code for Resolving Professionalism Complaints, 116 So.3d 280 (Fla. 2013)
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Other Resources

1. FinCEN GTO NOTICE (FR/BAR residential contracts, Rev. 4/17, Standard L.(iii) )

2. F.A.C. 69B-186.010 Unlawful Inducements Related to Title Insurance Transactions,
interpretation of 626.9541(1)(h)3., F.S.

3. “The Engagement Letter and the Residential Real Estate Attorney” by Scott A. Marcus,
Esq., ActionLine, Summer 2016

4. Answer Sheet
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Ethical Considerations for
Real Estate Attorneys

Lynwood Arnold, Jr. , Tallahassee/Tampa

Frederick W. Jones, Winter Park

= 1

2)
3)
4)
5)
6)
7
8)
9)

Presentation Outline

Overview of Ethics and Professionalism

Who is your client in a real estate transaction?

What duties are there to a non-client?

Non-lawyers handling closing.

Fees and costs for legal services.

Requisite knowledge by attorney before representing a client.
Confidentiality of information.

Unlawful inducement.

Ethical issues when dealing with real estate brokers, lenders and referral sources.

10) Importance of an Engagement Letter in ALL Transactions.

1/19/2018

Sectionl: Overview
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W Ethics Rules and Resources

.

Rules Regulating The Florida Bar: Chapter 4, Rules of Professional
Conduct

Rule 4 Preamble — A Lawyer’s Responsibilities — overview and
terminology

Ethics Opinions issued by the Professional Ethics Committee

Written Ethics Opinion — Florida Bar Ethics Department staff opinions

.

Oral Advisory Opinion — Ethics Hotline (800-235-8619)

Informational Packets

Frequently Asked Ethics Questions

1/19/2018

W Professionalism
3

Professionalism “standards of behavior” adopted by the Florida Supreme Court
in In re Code for Resolving Professionalism Complaints, 116 So.3d 280 (2013),
which are:

« The Oath of Admission to The Florida Bar

« The Florida Bar Creed of Professionalism

* The Florida Bar Ideals and Goals of Professionalism (now Professionalism Expectations)
* The Rules Regulating The Florida Bar

» The decisions of the Florida Supreme Court

« Code for Resolving Professionalism Complaints — Exhibit A to above Supreme
Court Case

* The Henry Latimer Center for Professionalism

=

W Excerpt — Professionalism Expectations

1.4 Alawyer should not enter into a lawyer-client relationship when the
lawyer cannot provide competent and diligent service to the client
throughout the course of the representation.

1.8 Alawyer must maintain and preserve the confidence and private
information of clients. (See R. Regulating Fla. Bar 4-1.6)

1.11 Alawyer must routinely keep clients informed and attempt to
resolve client concerns (See R. Regulating Fla. Bar 4-1.4). In the case of
irreconcilable disagreements with a client, the lawyer must provide
diligent representation until the lawyer-client relationship is formally
dissolved in compliance with the law and the client’s best interests. (See
R. Regulating Fla. Bar 4-1.16)
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W Excerpt — Professionalism Expectations

2.1 Alawyer should inform every client what the lawyer expects
from the client and what the client can expect from the lawyer
during the term of the legal representation.

2.2 Candor and civility must be used in all oral and written
communications. (See R. Regulating Fla. Bar 4-8.4(c))

2.6 Alawyer should use formal letters or emails for legal
correspondence and should not use text messages to correspond
with the client or opposing counsel unless mutually agreed.

1/19/2018

=

W Excerpt — Professionalism Expectations

2.8 In drafting documents, a lawyer should point out to opposing
counsel all changes that the lawyer makes or causes to be made from
one draft to another.

2.11 Alawyer must not inappropriately communicate with a party
represented by a lawyer (See R. Regulating Fla. Bar 4-2), including not
responding “reply all” to emails.

4.3 Alawyer should counsel the client concerning the benefits of
mediation, arbitration, and other alternative methods of resolving
disputes.

4.4 Alawyer should counsel the client to consider settlement in good
faith.

=

W Excerpt — Professionalism Expectations

6.1 Alawyer should not impose arbitrary or unreasonable
deadlines on others.

7.3 In advising a client, a lawyer should not understate or
overstate achievable results or otherwise create unrealistic
expectations.

7.6 In contractual and business negotiations, a lawyer should
counsel the client concerning what is reasonable and customary
under the circumstances.
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Section 2:
Who is Your Client?

=

W Who is your client?

Sally Broker, a friend and long-time client of yours, is the listing and selling
agent of a $3M residence, using a 2016 FR/BAR Residential Contract for Sale
and Purchase, between T. Turner, as Seller and A. Storm, as Buyer.

Sally has delivered the fully executed Contract to you and she has advised
that the parties are requesting you conduct the Closing and issue the Owner’s
Title Insurance Policy. At this point, neither Seller nor Buyer have retained
you nor do either of them have independent counsel in this transaction. Seller
is paying for the Owner’s Title Insurance Policy pursuant to the terms of the
Contract.

1/19/2018

A

QUESTION 2.1:

If you handle the closing on this basis, without

information, who is your client?

A

B.

Seller

Buyer

Both

Sally Broker

The Title Insurance Underwriter
The “Deal” or the closing

No one

more
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W The Answer is...
3

??

[Rule 4 Preamble - A Lawyer’s Responsibilities; Rule 4-1.7
(Conflict of Interest; Current Clients); Rule 4-4.3 (Dealing
with Unrepresented Persons); Rule 4-1.13 (Organization as
Client); Ethics Opinion 89-5; Ethics Opinion 97-2]

1/19/2018

QUESTION 2.1a:

Assume similar fact pattern, but the property being purchased is
a commercial building, and Sally Broker has assisted parties in
preparing the contract for this deal. Will your answer(s)
change?

=

W Ethics Opinion 89-5:

When a law firm's involvement in a real estate transaction is limited to issuing title
insurance as an agent for a title insurance company, and does not involve
representation of either party to the transaction...the law firm should take care that
the parties understand that the firm does not represent their interests.

Ethics Opinion 97-2:

Under for the foregoing circumstances, it would be unethical for a Florida attorney
to represent both buyer and seller in the closing of the sale of a business in Florida,
acting as "closing agent" for the transaction.... [S]uch representation presents a
non-waivable conflict under Rule 4-1.7(a) and (b) and is ethically prohibited.
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W The Florida Bar v. Teitelman, 261 So.2d 140 (Fla. 1972)

i There is evidence in this record that petitioner

prepared legal documents to be executed by the seller in
furtherance of her contract to sell land, which documents
were in fact employed by the seller for that purpose and
petitioner charged the seller a fee therefor. This is
unmistakably representing the seller.

1/19/2018

W QUESTION 2.2:
3

Can you ethically represent both Seller and Buyer (dual
representation)?

A. No. You must represent one party or the other in a real estate
transaction.

B. Yes, if you give notice to both parties.
C. Yes, with informed consent from both Seller and Buyer.

D. None of the above.

see Ethics Opinion 97-2]

[Rule 4-1.7 (Conflict of Interest; Current Clients); Rule 4 Preamble — A Lawyer's Responsibilities;

mULE 4-1.7 CONFLICT OF INTEREST; CURRENT
e CLIENTS

(a) Representing Adverse Interests. Except as provided in subdivision (b), a lawyer
must not represent a client if:

the representation of 1 client will be directly adverse to another client; or
(2) there is a substantial risk that the representation of 1 or more clients will be

materially limited by the lawyer's responsibilities to another client, a former client or
a third person or by a personal interest of the lawyer.

3.8




RULE 4-1.7 CONFLICT OF INTEREST; CURRENT
CLIENTS

(b) Informed Consent. Notwithstanding the existence of a conflict of interest under subdivision
(a), alawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;
(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a position adverse to another client
when the lawyer represents both clients in the same proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing or clearly stated on the
record at a hearing.

1/19/2018

RULE 4-1.7 CONFLICT OF INTEREST; CURRENT
CLIENTS

(c) Explanation to Clients. When representation of multiple clients in a
single matter is undertaken, the consultation must include an
explanation of the implications of the common representation and
the advantages and risks involved.

Rule 4 PREAMBLE — A Lawyer’s Responsibilities

"Informed consent" denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and explanation about
the material risks of and reasonably available alternatives to the proposed course of
conduct.

Many of the Rules of Professional Conduct require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain circumstances,
a prospective client) before accepting or continuing representation or pursuing a course
of conduct. See, e.g., rules 4-1.2(c), 4-1.6(a), 4-1.7(b), and 4-1.18. The communication
necessary to obtain consent will vary according to the rule involved and the
circumstances giving rise to the need to obtain informed consent. The lawyer must make
reasonable efforts to ensure that the client or other person possesses information
reasonably adequate to make an informed decision.

3.9




Comments to Rule 4-1.7
Other conflict situations

Conflicts of interest in contexts other than litigation sometimes may be difficult to
assess. Relevant factors...include the duration and intimacy of the lawyer's relationship
with the client or clients...functions being performed by the lawyer... likelihood that
actual conflict will arise, and the likely prejudice to the client from the conflict if it does
arise. The question is often one of proximity and degree.

For example, a lawyer may not represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each other [as in Ethics Opinion 97-2], but
common representation is permissible where the clients are generally aligned in
interest even though there is some difference of interest among them.

1/19/2018

Comments to Rule 4-1.7
Consent confirmed in writing or stated on the record at a hearing

Subdivision (b) requires the lawyer to obtain the informed consent of the client, confirmed in
writing or clearly stated on the record at a hearing. With regard to being confirmed in writing,
such a writing may consist of a document executed by the client or one that the lawyer
promptly records and transmits to the client following an oral consent. See
terminology. If it is not feasible to obtain or transmit the writing at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time
afterwards. See terminology. The requirement of a writing does not supplant the need in
most cases for the lawyer to talk with the client, to explain the risks and advantages, if
any, of representation burdened with a conflict of interest, as well as reasonably available
alternatives, and to afford the client a reasonable opportunity to consider the risks and
alternatives and to raise questions and concerns. Rather, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make and
to avoid disputes or ambiguities that might later occur in the absence of a writing.

QUESTION 2.3:

You were the closing agent and represented T. Turner, as
Buyer, when Turner purchased this property in 2003. The
current Buyer, A. Storm, has requested you represent her in this
matter. Can you do it?

3.10
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W QUESTION 2.3: Answer Choices
-

A.  No. Since Seller was your previous client you can only represent Seller.

B. Yes, with informed consent from Seller.

C. Yes, and you do not need to consent from either party, because it was
totally different matter.

D. Yes, but you cannot use any information you learned from the previous
(epreser)tatlon to the disadvantage of the now Seller, nor can you reveal
information relating to the previous representation.

E. Band D are correct

F. Cand D are correct

[Rule 4-1.6 (Confidentiality of Information); Rule 4-1.9 (Conflict of Interest; Former Client); Rule 4 Preamble — A
Lawyer’'s Responsibilities]

RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT

L Alawyer who has formerly represented a client in a matter must not afterwards:

(a) represent another person in the same or a substantially related matter in which that person’s
interests are materially adverse to the interests of the former client unless the former client
gives informed consent;

(b) use information relating to the representation to the disadvantage of the former client
except as these rules would permit or require with respect to a client or when the information has
become generally known;

And see Comments to Rule 4-1.9

Lawyers owe confidentiality obligations to former clients, and thus information acquired by the
lawyer in the course of representing a client may not subsequently be used by the lawyer to the
disadvantage of the client without the former client's consent. However, the fact that a lawyer has
once served a client does not preclude the lawyer from using generally known information about
that client when later representing another client.

QUESTION 2.4:

You represent the Buyer who is getting a purchase money
mortgage from First Galaxy Bank, which you regularly represent
in loan transactions. The loan officer has requested that you
prepare the loan documents for the Buyer's $2M purchase
money mortgage. In order to comply with this request, do you
need Buyer's informed consent to proceed?
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W QUESTION 2.4: Answer Choices
i

A. No. You don't need anyone’s consent to prepare loan documents to
facilitate this closing.

B. No. You cannot do it.
C. Yes, only Buyer’s informed consent is required.
D. Yes, butinformed consent is required from both Buyer and Lender

and then only if you believe you can provide competent
representation to both.

[Rule 4-1.7 (Conflict of Interest; Current Clients); Rule 4-1.8 (b), (f) (Conflict of Interest; Prohibited and
Other Transactions)]

1/19/2018

RULE 4-1.7 CONFLICT OF INTEREST; CURRENT
e CLIENTS

(a) Representing Adverse Interests. Except as provided in subdivision (b), a
lawyer must not represent a client if:

the representation of 1 client will be directly adverse to another client; or
(2) there is a substantial risk that the representation of 1 or more clients will be

materially limited by the lawyer's responsibilities to another client, a former
client or a third person or by a personal interest of the lawyer.

RULE 4-1.7 CONFLICT OF INTEREST; CURRENT
e CLIENTS

(b) Informed Consent. Notwithstanding the existence of a conflict of interest under
subdivision (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a position adverse to another client
when the lawyer represents both clients in the same proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing or clearly stated on
the record at a hearing.

3.12
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w RULE 4-1.7 CONFLICT OF INTEREST; CURRENT
o CLIENTS

(c) Explanation to Clients. When representation of multiple clients in a single
matter is undertaken, the consultation must include an explanation of the
implications of the common representation and the advantages and risks
involved.

1/19/2018

Section 3:
What Duties Are There
to a Non-Client?

w QUESTION 3.1:
e

If Sally Broker advises you that Seller has requested that you
represent him, do you need anything in writing from Seller or
Buyer in order to proceed?

A. No. The Contract delivered to you and the Broker’s notice of Seller’s request is
sufficient.

B. Yes. You must have Seller's informed consent.

C. Yes. You must have a separate Engagement Letter signed by the Seller and
informed consent from the Buyer, in writing.

D. None of the above.

[Rule 4-1.7 (Conflict of Interest; Current Client); Rule 4-7.18 (Direct Contact with Prospective Clients)]

3.13
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1/19/2018

RULE 4-7.18 DIRECT CONTACT WITH PROSPECTIVE
oY CLIENTS

(a) Solicitation. Except as provided in subdivision (b) of this rule, a lawyer may
not:

(1) solicit, or permit... agents of the lawyer to solicit on the lawyer's behalf,
professional employment from a prospective client with whom the lawyer has no
family or prior professional relationship, in person or otherwise, when a significant
motive for the lawyer's doing so is the lawyer's pecuniary gain....

(2) enter into an agreement for, charge, or collect a fee for professional
employment obtained in violation of this rule.

W QUESTION 3.2:
3

Now that you represent the Seller in this transaction, what
duties, if any, do you owe the Buyer?

W QUESTION 3.2: Answer Choices
-

A. Advise the Buyer that you represent the Seller.

B. Be truthful regarding material facts or law relating to the
transaction, while acting in your client's behalf.

C. Conduct the closing and handle all matters and disbursements in a
fair and ethical manner.

D. Decline to answer any question about the Buyer’s legal rights (e.g.
how title should be taken, tax questions, etc.), other than to advise
the Buyer to secure independent counsel

E. All of the above.

[Rule 4-4.1 (Truthfulness in Statements to Others); Rule 4-4.3 (Dealing with Unrepresented Persons);
Rule 4-1.18 (Duties to Prospective Client)]

3.14
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W RULE 4-4.3 DEALING WITH UNREPRESENTED
o PERSONS

(a) In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer's role in the matter, the lawyer shall make reasonable efforts
to correct the misunderstanding. The lawyer shall not give legal
advice to an unrepresented person, other than the advice to
secure counsel.

1/19/2018

Section 4:

Non-Lawyers Handling
Closings

W Non-Lawyers Handling Closings
&

You are a board certified real estate lawyer and you have a paralegal,
Pam, who has been with you for 25 years and she knows more than
most real estate lawyers. She has handled thousands of closings and
you're comfortable with her handling this closing without your being
present. You have reviewed the contract and all closing documents,
and you take full responsibility for everything that Pam does.

3.15
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W QUESTION 4.1:
3

May Pam conduct the closing without your being physically
present?

A. Yes.
B. Yes, so long as both Seller and Buyer consent to Pam handling the closing.

C. No. Since Pam is not an attorney, this constitutes the unauthorized practice of
law.

D. Yes, but only if certain conditions are met.

[Rule 4-5.3(b) (Responsibilities Regarding Non-lawyer Assistants); Cooperman v. West Coast Title
Company, 75 So.2d 818 (Fla. 1954); Ethics Opinions 73-43, 89-5, & 97-2]

1/19/2018

=

W Cooperman v. West Coast Title Company, 75 So.

2d 818 (Fla. 1954)

“...[W]hat [title companies] do to accomplish a transfer of a
title or interest of such kind that a policy of title insurance is
warranted are not services the performance of which
amount to unauthorized practice of law.”

=

W Ethics Opinion 89-5

“...[A] law firm may permit a nonlawyer employee to conduct or attend a closing if
the following conditions are met:

1. A lawyer supervises and reviews all work done up to the closing;

2. The supervising lawyer determines that handling or attending the closing will
be no more than a ministerial act. Handling the closing will constitute a ministerial
act only if the supervising lawyer determines that the client understands the
closing documents in advance of the closing;

3.16
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W Ethics Opinion 89-5

=

3. The clients consent to the closing being handled by a nonlawyer employee of
the firm. This requires that written disclosure be made to the clients that the
person who will handle or attend the closing is a nonlawyer and will not be able
to give legal advice at the closing;

4. The supervising lawyer is readily available, in person or by telephone, to
provide legal advice or answer legal questions should the need arise;

5. The nonlawyer employee will not give legal advice at the closing or make
impromptu decisions that should be made by the supervising lawyer.”

1/19/2018

Section 5:
Fees and Costs for
Legal Services

W Fees and Costs for Legal Services
o

You represent the Seller and you charge Seller a $1200
attorney’s fee. As part of the transaction you also charge the
Buyer a $500 “closing fee”. Both fees are shown on the
settlement or closing statements signed by the Seller and
Buyer, but there is no other documentation signed by the
parties regarding fees.

3.17
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QUESTION 5.1:

Are there any problems, ethically or otherwise?

A. No, since both parties clearly indicated their consent to the fees by signing the
settlement statements.

B. No, but it would have been a problem had you charged the Buyer a $500
“attorney’s” fee instead of a “closing fee”.

C. Yes. You cannot charge a fee to a non-client.

D. Yes, unless both parties give their written consent to the arrangement, after full
disclosure of potential conflicts of interest, but even then there is the possibility that
the Buyer has now become your client.

[Rule 4-1.5 (Fees and Costs for Legal Services); Rule 4-1.7 (Conflict of Interest; Current Client); The Florida
Bar v. Teitelman, 261 So. 2d 140 (Fla. 1972); The Florida Bar v. Belleville, 591 So. 2d 170 (Fla. 1991); The
Florida Bar v. Reed, 644 So. 2d 1355 (Fla. 1994)]

1/19/2018

The Florida Bar v. Teitelman, supra

[W]here the seller is NOT... represented, he can be charged NO fee by the
buyer's or lender's attorney absent 1) a client-attorney relationship between
such attorney and the seller, 2) together with a full disclosure that the attorney
also represents adverse interests in the closing, of which full disclosure must be
made to the seller of all circumstances, relationships and interests involved and 3)
after such full disclosure the attorney obtains the consent of the seller for an
agreed representation by the attorney and only then 4) a fee which must be
agreed upon between them prior to undertaking any services. This is so basic
to the practice of law and ethical considerations of the profession that the present
emphatic renunciation of it should place the matter at rest for all time.

Special Note

3 Rule 4-1.5(e) provides that where there is not a regular representation of the client, the basis
or rate of the fee and costs must be communicated at the commencement of the
representation, preferably in writing. Fees can be defined as:

(1) a Retainer (payment to guarantee lawyer’s future availability, is not a payment for past or
future services); a Non-Refundable Retainer must be deposited to operating account,
not trust account;

(2) aFlat Fee (payment for all legal services, may be called “nonrefundable”); a Flat Fee
must be deposited to operating account, not trust account; or

(3) an Advance Fee (money paid an advance against which the lawyer will bill the client); an
Advance Fee must be deposited to trust account, not operating account.

[see also Comment to Rule 4-1.5 under “Terms of payment”]

In a typical residential real estate closing, fees will usually be “flat fees”, seldom “advance
fees” and never “retainers”.

3.18
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RULE 4-1.5 FEES AND COSTS FOR LEGAL SERVICES

(e) Duty to Communicate Basis or Rate of Fee or Costs to Client and
Definitions.

(1) Duty to Communicate. When the lawyer has not regularly represented the client,
the basis or rate of the fee and costs shall be communicated to the client,
preferably in writing, before or within a reasonable time after commencing the
representation. A fee for legal services that is nonrefundable in any part shall be
confirmed in writing and shall explain the intent of the parties as to the nature and
amount of the nonrefundable fee. The test of reasonableness found in subdivision
(b), above, applies to all fees for legal services without regard to their
characterization by the parties.

The fact that a contract may not be in accord with these rules is an issue between
the attorney and client and a matter of professional ethics, but is not the proper
basis for an action or defense by an opposing party when fee-shifting litigation is
involved.

1/19/2018

RULE 4-1.5 FEES AND COSTS FOR LEGAL SERVICES
(2) Definitions.

(A) Retainer. A retainer is a sum of money paid to a lawyer to guarantee the
lawyer’s future availability. A retainer is not payment for past legal services and is

not payment for future services.

(B) Flat Fee. Aflat fee is a sum of money paid to a lawyer for all legal services to be
provided in the representation. A flat fee may be termed “non-refundable.”

(C) Advance Fee. An advanced fee is a sum of money paid to the lawyer against
which the lawyer will bill the client as legal services are provided.

Comments...
Terms of payment

Alawyer may require advance payment of a fee but is obliged to return any
unearned portion. See rule 4-1.16(d). A lawyer is not, however, required to return
retainers that, pursuant to an agreement with a client, are not refundable. A
nonrefundable retainer or nonrefundable flat fee is the property of the lawyer
and should not be held in trust. If a client gives the lawyer a negotiable
instrument that represents both an advance on costs plus either a nonrefundable
retainer or a nonrefundable flat fee, the entire amount should be deposited into
the lawyer’s trust account, then the portion representing the earned
nonrefundable retainer or nonrefundable flat fee should be withdrawn within a
reasonable time. An advance fee must be held in trust until it is earned.
Nonrefundable fees are, as all fees, subject to the prohibition against excessive
fees.

3.19
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Section 6:
Competence

‘ Competence — Requisite Knowledge By

Attorney Before Representing a Client

After the successful closing between T. Turner and A. Storm, Buyer
contacts you for assistance with a hearing regarding a land use matter
involving the same property which she purchased. The hearing is
scheduled in 3 days. You have never handled a land use case and
you're unaware of the procedural issues or evidence required, but you
need the business and would like to add land use to your practice
areas.

1/19/2018

W QUESTION 6.1:
=

Can you ethically handle this land use case for A. Storm?

A. Yes. You are familiar with the real estate principles in general and, really, how hard
could it be?

B. No. Neither you nor anyone else in your firm has ever handled a land use hearing.

C. Yes you can handle the land use matter, but only if you can “get up to speed” through
necessary study.

D. Yes, you can handle the land use matter, but only by associating another lawyer with
established competence in the field of land use hearings.

E. Both C and D are correct

[Rule 4-1.1 (Competence)]

3.20
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W RULE 4-1.1 COMPETENCE

Alawyer must provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness, and preparation reasonably necessary for the
representation.

and see...
Professionalism Expectations

1.4  Alawyer should not enter into a lawyer-client relationship
when the lawyer cannot provide competent and diligent service to the
client throughout the course of the representation.

1/19/2018

Section 7:
Confidentiality of Information

W Confidentiality of Information
0

You represent the Seller. Buyer delivers to you an
Assignment of Contract, assigning all of her right, title and
interest in the Contract to “ADELE, LLC”. The property is in
Palm Beach County and the purchase price is $3M.

321
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W QUESTION 7.1:
3

You are advised by the Buyer that this will be a “cash” purchase
and the Buyer will be delivering all or a portion of the closing
proceeds to you at closing in the form of a cashier’s check. As
a result you may be required to comply with the January 13,
2016 FinCEN GTO, as extended. Do you need Buyer's
informed consent to disclose her personal and confidential
information to the title underwriter and the IRS in the Form
83007

A. No

B. Yes

1/19/2018

=

W FR/BAR RESIDENTIAL CONTRACTS FOR SALE AND

PURCHASE - Standard -5, and AS/IS-5 - Rev. 4/17
STANDARD |. CLOSING LOCATION; DOCUMENTS; AND PROCEDURE:

(i) FiInCEN GTO NOTICE. If Closing Agent is required to comply with the U.S. Treasury
Department’s

Financial Crimes Enforcement Network (“FinCEN") Geographic Targeting Orders (“GTOs"),
then Buyer shall provide Closing Agent with the information related to Buyer and the
transaction contemplated by this Contract that is required to complete IRS Form 8300, and
Buyer consents to Closing Agent's collection and report of said information to IRS.

And see - Florida Ethics Opinion 92-5, specifically addressing an Attorney's ethical
duties when an IRS Form 8300 is to be completed and filed by the Attorney.

92-5]

W QUESTION 7.2:
L

Alternatively, Buyer advises you that she is getting a $2M
purchase money mortgage from an institutional lender. Do you
need her informed consent to disclose her personal and
confidential information to the title underwriter and the IRS in
the Form 8300 pursuant to the FINCEN GTO?

A. No

B. Yes

[Rule 4-1.6 (Confidentiality of Information); Financial Crimes Enforcement Geographic Targeting
Orders (FINCEN GTO); see ALTA Fact Sheet for FInCEN on thefund.com website; Ethics Opinion

3.22
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W QUESTION 7.3:
3

As a result of the information you obtain through the closing and the
Assignment of Contract, you learn that A. Storm is actually “Super
Star” vocalist Adele. You are the chair of your local Chamber of
Commerce Economic Development Committee and you feel the
news that Adele is buying in and moving into your community might
be just the boost needed for the sagging economy. You can't wait to
share this information which you have learned from your closing.

Can you ethically share this information with your committee and
Chamber executives?

1/19/2018

W QUESTION 7.3: Answer Choices
-

A. No, this is confidential information and cannot be
disclosed no matter whom you represent

B. Yes, if you have the informed consent of your client, the
Seller.

C. Yes, if you have the informed consent of the Buyer.

D. No, unless both Seller and Buyer give informed
consent.

[Rule 4-1.6 (Confidentiality of Information)]

=

W RULE 4-1.6 CONFIDENTIALITY OF

INFORMATION

(a) Consent Required to Reveal Information. A lawyer must not
reveal information relating to representation of a client except as
stated in subdivisions (b), (c), and (d), unless the client gives
informed consent.

3.23
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Section 8:

Unlawful Inducement

W Unlawful Inducement

=

Sally Broker refers you a lot of transactions, most of which
are high value. In gratitude and as an accommodation to
her, you routinely order and pay for certain services or
requirements related to the property, like surveys, permits,
municipal lien searches, inspections, reports, Condo/HOA
estoppel letters, etc.

W QUESTION 8.1:
=

Is this a violation of Florida’'s Unlawful Inducement
Rule and unethical?

A. Yes.

B. No.

C. No, provided you had a reasonable expectation that you would be
reimbursed at closing.

[F.A.C. 69B-186.010 Unlawful Inducements Related to Title Insurance Transactions, interpretation
of 626.9541(1)(h)3., F.S.; Rule 4 Preamble — A Lawyer’'s Responsibility; Rule 4-7.17(b) (Payment
for Advertising and Promotion)]

3.24
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W Rule 4 PREAMBLE — A Lawyer’s

Responsibilities

“A lawyer's conduct should conform to the requirements of
the law, both in professional service to clients and in the
lawyer's business and personal affairs.”

1/19/2018

RULE 4-7.17 PAYMENT FOR ADVERTISING AND
PROMOTION

(b) Payment for Referrals. A lawyer may not give anything
of value to a person for recommending the lawyer's
services, except that a lawyer may pay the reasonable cost
of advertising permitted by these rules... the usual charges
of a lawyer referral service, lawyer directory or other legal
service organization....

Section 9:
Dealing with Non-Clients
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W Dealing with Non-Clients
3

(Ethical Issues When Dealing with Real Estate Brokers, Lenders
and Other Referral Sources)

Sally Broker has been a great referral source for you for many years, not only
sending you real estate closings, but also referring many of her clients to you
to handle their other legal matters.

Sally has asked you to prepare specific contract addendum language for a
deal she is brokering and has told you exactly what terms are to be included.
She has not, however, given you any other details regarding the parties or the
negotiations because the deal hasn't been finalized. She also wants you to
put in language that the Buyer will forfeit the $100,000 deposit if Buyer fails to
close for any reason.

1/19/2018

W QUESTION 9.1:
3

Can you ethically prepare this Addendum without getting
additional information?

A. Yes, Sally has never done anything wrong so you can trust her.

B. Yes, because Sally is your client for purposes of preparing this addendum and nothing
further is needed.

C. Yes, because you haven't been retained by either party in the transaction, so there is no
conflict of interest.

D. No, because you don’t have informed consent of Sellers and Buyer.

E. No, because you must have all the parties’ names so you can determine if you have a
conflict of interest.

[Rule 4-1.2(c) (Objectives and Scope of Representation); Rule 4-1.7 (Conflict of Interest; Current Clients); Rule 4-
1.9 (Conflict of Interest; Former Client); Rule 4-7.17(b) (Payment for Advertising and Promotion)]

=

W RULE 4-1.7 CONFLICT OF INTEREST; CURRENT CLIENTS

(a) Representing Adverse Interests. Except as provided in
subdivision (b), a lawyer must not represent a client if:

(1) the representation of 1 client will be directly adverse to another
client; or

(2) there is a substantial risk that the representation of 1 or more
clients will be materially limited by the lawyer's responsibilities to
another client, a former client or a third person or by a personal
interest of the lawyer.
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RULE 4-7.17 PAYMENT FOR ADVERTISING AND PROMOTION

(b) Payment for Referrals. A lawyer may not give anything of
value to a person for recommending the lawyer's services, except
that a lawyer may pay the reasonable cost of advertising permitted by
these rules... the usual charges of a lawyer referral service, lawyer
directory or other legal service organization....

1/19/2018

Section 10:
Engagement Letters

e

Top 10 Reasons to Use an
Engagement Letter in All Transactions

Clearly establish the basis or rate of your fees and comply with Rule 4-1.5(e), including
providing written confirmation of (a) a flat or nonrefundable fee, which must not be
deposited into trust account, or (b) an advance fee which must be deposited into trust
account. “Retainer fee” should be not used unless you are referring to a representation
where the client is paying for your availability, not past or future fees.

Establish the scope of your representation.

Exclude areas for which you will not be providing representation (e.g. land use, community
association issues, estate planning, asset protection, etc.).

Provide any required disclosures and obtain informed consents.
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W Top 10 Reasons to Use an
> Engagement Letter

5. Provide for reimbursement of any costs advance to avoid violating unlawful inducement
rules of Florida Department of Financial Services.

6. Provide consent to title underwriter's audit of firm’s trust account.
7. Provide consent to electronic communications.

8. Provide dispute resolution procedures, such as The Florida Bar's Fee Arbitration Program,
inthe event of a dispute over fees or otherwise.

9. Address client's expectations of attorney’s conduct consistent with Professionalism
Expectations.

10. Use the engagement letter as an opportunity to differentiate your services as an attorney
(providing legal representation) from lay title company (merely confirming that the title is
insurable).

1/19/2018

W Engagement Letters
3

[“The Engagement Letter and the Residential Real Estate
Attorney”, by Scott A. Marcus, Esqg., ActionLine, Summer. 2016;
Rule 4-1.5(e), Duty to Communicate Basis or Rate of Fee or
Costs to Client and Definitions, (Fees and Costs for Legal
Services)]

Thank You!
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4 PREAMBLE - A LAWYER'S RESPONSIBILITIES

4 RULES OF PROFESSIONAL CONDUCT
4 PREAMBLE

4 PREAMBLE - A LAWYER'S RESPONSIBILITIES

PREAMBLE: A LAWYER'S RESPONSIBILITIES

A lawyer, as a member of the legal profession, is a representative of clients, an officer
of the legal system, and a public citizen having special responsibility for the quality of
justice.

As a representative of clients, a lawyer performs various functions. As an adviser, a
lawyer provides a client with an informed understanding of the client's legal rights and
obligations and explains their practical implications. As an advocate, a lawyer
zealously asserts the client's position under the rules of the adversary system. As a
negotiator, a lawyer seeks a result advantageous to the client but consistent with
requirements of honest dealing with others. As an evaluator, a lawyer acts by
examining a client's legal affairs and reporting about them to the client or to others.

In addition to these representational functions, a lawyer may serve as a third-party
neutral, a nonrepresentational role helping the parties to resolve a dispute or other
matter. Some of these rules apply directly to lawyers who are or have served as third-
party neutrals. See, e.g., rules 4-1.12 and 4-2.4. In addition, there are rules that apply
to lawyers who are not active in the practice of law or to practicing lawyers even
when they are acting in a nonprofessional capacity. For example, a lawyer who
commits fraud in the conduct of a business is subject to discipline for engaging in
conduct involving dishonesty, fraud, deceit, or misrepresentation. See rule 4-8.4.

In all professional functions a lawyer should be competent, prompt, and diligent. A
lawyer should maintain communication with a client concerning the representation. A
lawyer should keep in confidence information relating to representation of a client
except so far as disclosure is required or permitted by the Rules of Professional
Conduct or by law.

A lawyer's conduct should conform to the requirements of the law, both in
professional service to clients and in the lawyer's business and personal affairs. A
lawyer should use the law's procedures only for legitimate purposes and not to harass
or intimidate others. A lawyer should demonstrate respect for the legal system and for
those who serve it, including judges, other lawyers, and public officials. While it is a
lawyer's duty, when necessary, to challenge the rectitude of official action, it is also a
lawyer's duty to uphold legal process.
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As a public citizen, a lawyer should seek improvement of the law, access to the legal
system, the administration of justice, and the quality of service rendered by the legal
profession. As a member of a learned profession, a lawyer should cultivate knowledge
of the law beyond its use for clients, employ that knowledge in reform of the law, and
work to strengthen legal education. In addition, a lawyer should further the public's
understanding of and confidence in the rule of law and the justice system, because
legal institutions in a constitutional democracy depend on popular participation and
support to maintain their authority. A lawyer should be mindful of deficiencies in the
administration of justice and of the fact that the poor, and sometimes persons who are
not poor, cannot afford adequate legal assistance. Therefore, all lawyers should devote
professional time and resources and use civic influence to ensure equal access to our
system of justice for all those who because of economic or social barriers cannot
afford or secure adequate legal counsel. A lawyer should aid the legal profession in
pursuing these objectives and should help the bar regulate itself in the public interest.

Many of the lawyer's professional responsibilities are prescribed in the Rules of
Professional Conduct and in substantive and procedural law. A lawyer is also guided
by personal conscience and the approbation of professional peers. A lawyer should
strive to attain the highest level of skill, to improve the law and the legal profession,
and to exemplify the legal profession's ideals of public service.

A lawyer's responsibilities as a representative of clients, an officer of the legal system,
and a public citizen are usually harmonious. Zealous advocacy is not inconsistent with
justice. Moreover, unless violations of law or injury to another or another's property is
involved, preserving client confidences ordinarily serves the public interest because
people are more likely to seek legal advice, and heed their legal obligations, when
they know their communications will be private.

In the practice of law, conflicting responsibilities are often encountered. Difficult
ethical problems may arise from a conflict between a lawyer's responsibility to a client
and the lawyer's own sense of personal honor, including obligations to society and the
legal profession. The Rules of Professional Conduct often prescribe terms for
resolving these conflicts. Within the framework of these rules, however, many
difficult issues of professional discretion can arise. These issues must be resolved
through the exercise of sensitive professional and moral judgment guided by the basic
principles underlying the rules. These principles include the lawyer's obligation to
protect and pursue a client's legitimate interests, within the bounds of the law, while
maintaining a professional, courteous, and civil attitude toward all persons involved in
the legal system.

Lawyers are officers of the court and they are responsible to the judiciary for the
propriety of their professional activities. Within that context, the legal profession has
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been granted powers of self-government. Self-regulation helps maintain the legal
profession's independence from undue government domination. An independent legal
profession is an important force in preserving government under law, for abuse of
legal authority is more readily challenged by a profession whose members are not
dependent on the executive and legislative branches of government for the right to
practice. Supervision by an independent judiciary, and conformity with the rules the
judiciary adopts for the profession, assures both independence and responsibility.

Thus, every lawyer is responsible for observance of the Rules of Professional
Conduct. A lawyer should also aid in securing their observance by other lawyers.
Neglect of these responsibilities compromises the independence of the profession and
the public interest that it serves.

Scope:

The Rules of Professional Conduct are rules of reason. They should be interpreted
with reference to the purposes of legal representation and of the law itself. Some of
the rules are imperatives, cast in the terms of "must," "must not," or "may not." These
define proper conduct for purposes of professional discipline. Others, generally cast in
the term "may," are permissive and define areas under the rules in which the lawyer
has discretion to exercise professional judgment. No disciplinary action should be
taken when the lawyer chooses not to act or acts within the bounds of that discretion.
Other rules define the nature of relationships between the lawyer and others. The rules
are thus partly obligatory and disciplinary and partly constitutive and descriptive in
that they define a lawyer's professional role.

The comment accompanying each rule explains and illustrates the meaning and
purpose of the rule. The comments are intended only as guides to interpretation,
whereas the text of each rule is authoritative. Thus, comments, even when they use the
term "should," do not add obligations to the rules but merely provide guidance for
practicing in compliance with the rules.

The rules presuppose a larger legal context shaping the lawyer's role. That context
includes court rules and statutes relating to matters of licensure, laws defining specific
obligations of lawyers, and substantive and procedural law in general. Compliance
with the rules, as with all law in an open society, depends primarily upon
understanding and voluntary compliance, secondarily upon reinforcement by peer and
public opinion, and finally, when necessary, upon enforcement through disciplinary
proceedings. The rules do not, however, exhaust the moral and ethical considerations
that should inform a lawyer, for no worthwhile human activity can be completely
defined by legal rules. The rules simply provide a framework for the ethical practice
of law. The comments are sometimes used to alert lawyers to their responsibilities
under other law.
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Furthermore, for purposes of determining the lawyer's authority and responsibility,
principles of substantive law external to these rules determine whether a client-lawyer
relationship exists. Most of the duties flowing from the client-lawyer relationship
attach only after the client has requested the lawyer to render legal services and the
lawyer has agreed to do so. But there are some duties, for example confidentiality
under rule 4-1.6, which attach when the lawyer agrees to consider whether a client-
lawyer relationship will be established. See rule 4-1.18. Whether a client-lawyer
relationship exists for any specific purpose can depend on the circumstances and may
be a question of fact.

Failure to comply with an obligation or prohibition imposed by a rule is a basis for
invoking the disciplinary process. The rules presuppose that disciplinary assessment
of a lawyer's conduct will be made on the basis of the facts and circumstances as they
existed at the time of the conduct in question in recognition of the fact that a lawyer
often has to act upon uncertain or incomplete evidence of the situation. Moreover, the
rules presuppose that whether discipline should be imposed for a violation, and the
severity of a sanction, depend on all the circumstances, such as the willfulness and
seriousness of the violation, extenuating factors, and whether there have been
previous violations.

Violation of a rule should not itself give rise to a cause of action against a lawyer nor
should it create any presumption that a legal duty has been breached. In addition,
violation of a rule does not necessarily warrant any other nondisciplinary remedy,
such as disqualification of a lawyer in pending litigation. The rules are designed to
provide guidance to lawyers and to provide a structure for regulating conduct through
disciplinary agencies. They are not designed to be a basis for civil liability.
Furthermore, the purpose of the rules can be subverted when they are invoked by
opposing parties as procedural weapons. The fact that a rule is a just basis for a
lawyer's self-assessment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral proceeding or
transaction has standing to seek enforcement of the rule. Accordingly, nothing in the
rules should be deemed to augment any substantive legal duty of lawyers or the extra-
disciplinary consequences of violating a substantive legal duty. Nevertheless, since
the rules do establish standards of conduct by lawyers, a lawyer's violation of a rule
may be evidence of a breach of the applicable standard of conduct.

Terminology:

"Belief" or "believes" denotes that the person involved actually supposed the fact in
question to be true. A person's belief may be inferred from circumstances.

"Consult" or "consultation" denotes communication of information reasonably
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sufficient to permit the client to appreciate the significance of the matter in question.

"Confirmed in writing," when used in reference to the informed consent of a person,
denotes informed consent that is given in writing by the person or a writing that a
lawyer promptly transmits to the person confirming an oral informed consent. See
"informed consent" below. If it is not feasible to obtain or transmit the writing at the
time the person gives informed consent, then the lawyer must obtain or transmit it
within a reasonable time.

"Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, professional
corporation, sole proprietorship, or other association authorized to practice law; or
lawyers employed in the legal department of a corporation or other organization.

"Fraud" or "fraudulent" denotes conduct having a purpose to deceive and not merely
negligent misrepresentation or failure to apprise another of relevant information.

"Informed consent" denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated adequate information and explanation
about the material risks of and reasonably available alternatives to the proposed
course of conduct.

"Knowingly," "known," or "knows" denotes actual knowledge of the fact in question.
A person's knowledge may be inferred from circumstances.

"Lawyer" denotes a person who is a member of The Florida Bar or otherwise
authorized to practice in any court of the State of Florida.

"Partner" denotes a member of a partnership and a shareholder in a law firm organized
as a professional corporation, or a member of an association authorized to practice
law.

"Reasonable" or "reasonably" when used in relation to conduct by a lawyer denotes
the conduct of a reasonably prudent and competent lawyer.

"Reasonable belief" or "reasonably believes" when used in reference to a lawyer
denotes that the lawyer believes the matter in question and that the circumstances are
such that the belief is reasonable.

"Reasonably should know" when used in reference to a lawyer denotes that a lawyer
of reasonable prudence and competence would ascertain the matter in question.

"Screened" denotes the isolation of a lawyer from any participation in a matter
through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer is
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obligated to protect under these rules or other law.

"Substantial" when used in reference to degree or extent denotes a material matter of
clear and weighty importance.

"Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding, or a
legislative body, administrative agency, or other body acting in an adjudicative
capacity. A legislative body, administrative agency, or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a binding legal judgment directly
affecting a party's interests in a particular matter.

"Writing" or "written" denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating,
photography, audio or video recording, and electronic communications. A "signed"
writing includes an electronic sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with the intent to sign
the writing.

Comment

Confirmed in writing

If it is not feasible to obtain or transmit a written confirmation at the time the client
gives informed consent, then the lawyer must obtain or transmit it within a reasonable
time. If a lawyer has obtained a client's informed consent, the lawyer may act in
reliance on that consent so long as it is confirmed in writing within a reasonable time.

Firm

Whether 2 or more lawyers constitute a firm above can depend on the specific facts.
For example, 2 practitioners who share office space and occasionally consult or assist
each other ordinarily would not be regarded as constituting a firm. However, if they
present themselves to the public in a way that suggests that they are a firm or conduct
themselves as a firm, they should be regarded as a firm for purposes of the rules. The
terms of any formal agreement between associated lawyers are relevant in
determining whether they are a firm, as is the fact that they have mutual access to
information concerning the clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the rule that is involved. A group of
lawyers could be regarded as a firm for purposes of the rule that the same lawyer
should not represent opposing parties in litigation, while it might not be so regarded
for purposes of the rule that information acquired by 1 lawyer is attributed to another.

With respect to the law department of an organization, including the government,
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there is ordinarily no question that the members of the department constitute a firm
within the meaning of the Rules of Professional Conduct. There can be uncertainty,
however, as to the identity of the client. For example, it may not be clear whether the
law department of a corporation represents a subsidiary or an affiliated corporation, as
well as the corporation by which the members of the department are directly
employed. A similar question can arise concerning an unincorporated association and
its local affiliates.

Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire
organization or different components of it may constitute a firm or firms for purposes
of these rules.

Fraud

When used in these rules, the terms "fraud" or "fraudulent" refer to conduct that has a
purpose to deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For purposes of these
rules, it is not necessary that anyone has suffered damages or relied on the
misrepresentation or failure to inform.

Informed consent

Many of the Rules of Professional Conduct require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain
circumstances, a prospective client) before accepting or continuing representation or
pursuing a course of conduct. See, e.g., rules 4-1.2(c), 4-1.6(a), 4-1.7(b), and 4-1.18.
The communication necessary to obtain consent will vary according to the rule
involved and the circumstances giving rise to the need to obtain informed consent.
The lawyer must make reasonable efforts to ensure that the client or other person
possesses information reasonably adequate to make an informed decision. Ordinarily,
this will require communication that includes a disclosure of the facts and
circumstances giving rise to the situation, any explanation reasonably necessary to
inform the client or other person of the material advantages and disadvantages of the
proposed course of conduct and a discussion of the client's or other person's options
and alternatives. In some circumstances it may be appropriate for a lawyer to advise a
client or other person to seek the advice of other counsel. A lawyer need not inform a
client or other person of facts or implications already known to the client or other
person; nevertheless, a lawyer who does not personally inform the client or other
person assumes the risk that the client or other person is inadequately informed and
the consent is invalid. In determining whether the information and explanation
provided are reasonably adequate, relevant factors include whether the client or other
person is experienced in legal matters generally and in making decisions of the type
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involved, and whether the client or other person is independently represented by other
counsel in giving the consent. Normally, these persons need less information and
explanation than others, and generally a client or other person who is independently
represented by other counsel in giving the consent should be assumed to have given
informed consent.

Obtaining informed consent will usually require an affirmative response by the client
or other person. In general, a lawyer may not assume consent from a client's or other
person's silence. Consent may be inferred, however, from the conduct of a client or
other person who has reasonably adequate information about the matter. A number of
rules state that a person's consent be confirmed in writing. See, e.g., rule 4-1.7(b). For
a definition of "writing" and "confirmed in writing," see terminology above. Other
rules require that a client's consent be obtained in a writing signed by the client. See,
e.g., rule 4-1.8(a). For a definition of "signed," see terminology above.

Screened

This definition applies to situations where screening of a personally disqualified
lawyer is permitted to remove imputation of a conflict of interest under rules 4-1.11,
4-1.12, or 4-1.18.

The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally
disqualified lawyer should acknowledge the obligation not to communicate with any
of the other lawyers in the firm with respect to the matter. Similarly, other lawyers in
the firm who are working on the matter should be informed that the screening is in
place and that they may not communicate with the personally disqualified lawyer with
respect to the matter. Additional screening measures that are appropriate for the
particular matter will depend on the circumstances. To implement, reinforce, and
remind all affected lawyers of the presence of the screening, it may be appropriate for
the firm to undertake these procedures as a written undertaking by the screened
lawyer to avoid any communication with other firm personnel and any contact with
any firm files or other information, including information in electronic form, relating
to the matter, written notice and instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to the matter, denial of access by the
screened lawyer to firm files or other information, including information in electronic
form, relating to the matter, and periodic reminders of the screen to the screened
lawyer and all other firm personnel.

In order to be effective, screening measures must be implemented as soon as
practicable after a lawyer or law firm knows or reasonably should know that there is a
need for screening.
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RULE 4-1.1 COMPETENCE

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.1 COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness, and preparation reasonably
necessary for the representation.

Comment
Legal knowledge and skill

In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized
nature of the matter, the lawyer's general experience, the lawyer's training and
experience in the field in question, the preparation and study the lawyer is able to give
the matter, and whether it is feasible to refer the matter to, or associate or consult
with, a lawyer of established competence in the field in question. In many instances
the required proficiency is that of a general practitioner. Expertise in a particular field
of law may be required in some circumstances.

A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can
be as competent as a practitioner with long experience. Some important legal skills,
such as the analysis of precedent, the evaluation of evidence and legal drafting, are
required in all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill that
necessarily transcends any particular specialized knowledge. A lawyer can provide
adequate representation in a wholly novel field through necessary study. Competent
representation can also be provided through the association of a lawyer of established
competence in the field in question.

In an emergency a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where referral to or consultation or
association with another lawyer would be impractical. Even in an emergency,
however, assistance should be limited to that reasonably necessary in the
circumstances, for ill-considered action under emergency conditions can jeopardize
the client's interest.
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A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who 1s appointed
as counsel for an unrepresented person. See also rule 4-6.2.

Thoroughness and preparation

Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting
the standards of competent practitioners. It also includes adequate preparation. The
required attention and preparation are determined in part by what is at stake; major
litigation and complex transactions ordinarily require more extensive treatment than
matters of lesser complexity and consequence. The lawyer should consult with the
client about the degree of thoroughness and the level of preparation required as well
as the estimated costs involved under the circumstances.

Maintaining competence

To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, engage in continuing study and education, and
comply with all continuing legal education requirements to which the lawyer is
subject.

[Revised: 05/22/2006]
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RULE 4-1.2 OBJECTIVES AND SCOPE OF REPRESENTATION

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.2 OBJECTIVES AND SCOPE OF REPRESENTATION
EXCERPT: 4-1.2(c)

(c) Limitation of Objectives and Scope of Representation. If not prohibited by law
or rule, a lawyer and client may agree to limit the objectives or scope of the
representation if the limitation is reasonable under the circumstances and the client
gives informed consent in writing. If the attorney and client agree to limit the scope of
the representation, the lawyer shall advise the client regarding applicability of the rule
prohibiting communication with a represented person.
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RULE 4-1.5 FEES AND COSTS FOR LEGAL SERVICES

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.5 FEES AND COSTS FOR LEGAL SERVICES

(a) Illegal, Prohibited, or Clearly Excessive Fees and Costs. An attorney shall not
enter into an agreement for, charge, or collect an illegal, prohibited, or clearly
excessive fee or cost, or a fee generated by employment that was obtained through
advertising or solicitation not in compliance with the Rules Regulating The Florida
Bar. A fee or cost is clearly excessive when:

(1) after a review of the facts, a lawyer of ordinary prudence would be left with a
definite and firm conviction that the fee or the cost exceeds a reasonable fee or
cost for services provided to such a degree as to constitute clear overreaching or an
unconscionable demand by the attorney; or

(2) the fee or cost is sought or secured by the attorney by means of intentional
misrepresentation or fraud upon the client, a nonclient party, or any court, as to
either entitlement to, or amount of, the fee.

(b) Factors to Be Considered in Determining Reasonable Fees and Costs.
(1) Factors to be considered as guides in determining a reasonable fee include:

(A) the time and labor required, the novelty, complexity, and difficulty of the
questions involved, and the skill requisite to perform the legal service properly;

(B) the likelihood that the acceptance of the particular employment will
preclude other employment by the lawyer;

(C) the fee, or rate of fee, customarily charged in the locality for legal services
of a comparable or similar nature;

(D) the significance of, or amount involved in, the subject matter of the
representation, the responsibility involved in the representation, and the results
obtained;

(E) the time limitations imposed by the client or by the circumstances and, as
between attorney and client, any additional or special time demands or requests
of the attorney by the client;

(F) the nature and length of the professional relationship with the client;
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(G) the experience, reputation, diligence, and ability of the lawyer or lawyers
performing the service and the skill, expertise, or efficiency of effort reflected
in the actual providing of such services; and

(H) whether the fee is fixed or contingent, and, if fixed as to amount or rate,
then whether the client’s ability to pay rested to any significant degree on the
outcome of the representation.

(2) Factors to be considered as guides in determining reasonable costs include:

(A) the nature and extent of the disclosure made to the client about the costs;

(B) whether a specific agreement exists between the lawyer and client as to the
costs a client is expected to pay and how a cost is calculated that is charged to a
client;

(C) the actual amount charged by third party providers of services to the
attorney;

(D) whether specific costs can be identified and allocated to an individual
client or a reasonable basis exists to estimate the costs charged;

(E) the reasonable charges for providing in-house service to a client if the cost
is an in-house charge for services; and

(F) the relationship and past course of conduct between the lawyer and the
client.

All costs are subject to the test of reasonableness set forth in subdivision (a) above.
When the parties have a written contract in which the method is established for
charging costs, the costs charged thereunder shall be presumed reasonable.

(c) Consideration of All Factors. In determining a reasonable fee, the time devoted
to the representation and customary rate of fee need not be the sole or controlling
factors. All factors set forth in this rule should be considered, and may be applied, in
justification of a fee higher or lower than that which would result from application of
only the time and rate factors.

(d) Enforceability of Fee Contracts. Contracts or agreements for attorney’s fees
between attorney and client will ordinarily be enforceable according to the terms of
such contracts or agreements, unless found to be illegal, obtained through advertising
or solicitation not in compliance with the Rules Regulating The Florida Bar,
prohibited by this rule, or clearly excessive as defined by this rule.
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(e) Duty to Communicate Basis or Rate of Fee or Costs to Client and Definitions.

(1) Duty to Communicate. When the lawyer has not regularly represented the client,
the basis or rate of the fee and costs shall be communicated to the client, preferably in
writing, before or within a reasonable time after commencing the representation. A fee
for legal services that is nonrefundable in any part shall be confirmed in writing and
shall explain the intent of the parties as to the nature and amount of the nonrefundable
fee. The test of reasonableness found in subdivision (b), above, applies to all fees for
legal services without regard to their characterization by the parties.

The fact that a contract may not be in accord with these rules is an issue between the
attorney and client and a matter of professional ethics, but is not the proper basis for
an action or defense by an opposing party when fee-shifting litigation is involved.

(2) Definitions.

(A) Retainer. A retainer is a sum of money paid to a lawyer to guarantee the lawyer’s
future availability. A retainer is not payment for past legal services and is not payment
for future services.

(B) Flat Fee. A flat fee is a sum of money paid to a lawyer for all legal services to be
provided in the representation. A flat fee may be termed “non-refundable.”

(C) Advance Fee. An advanced fee is a sum of money paid to the lawyer against
which the lawyer will bill the client as legal services are provided.

(f) Contingent Fees. As to contingent fees:
(1) A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by subdivision
(f)(3) or by law. A contingent fee agreement shall be in writing and shall state the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial, or
appeal, litigation and other expenses to be deducted from the recovery, and
whether such expenses are to be deducted before or after the contingent fee is
calculated. Upon conclusion of a contingent fee matter, the lawyer shall provide
the client with a written statement stating the outcome of the matter and, if there is
a recovery, showing the remittance to the client and the method of its
determination.

(2) Every lawyer who accepts a retainer or enters into an agreement, express or
implied, for compensation for services rendered or to be rendered in any action,
claim, or proceeding whereby the lawyer’s compensation is to be dependent or

contingent in whole or in part upon the successful prosecution or settlement
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thereof shall do so only where such fee arrangement is reduced to a written
contract, signed by the client, and by a lawyer for the lawyer or for the law firm
representing the client. No lawyer or firm may participate in the fee without the
consent of the client in writing. Each participating lawyer or law firm shall sign
the contract with the client and shall agree to assume joint legal responsibility to
the client for the performance of the services in question as if each were partners
of the other lawyer or law firm involved. The client shall be furnished with a copy
of the signed contract and any subsequent notices or consents. All provisions of
this rule shall apply to such fee contracts.

(3) A lawyer shall not enter into an arrangement for, charge, or collect:

(A) any fee in a domestic relations matter, the payment or amount of which is
contingent upon the securing of a divorce or upon the amount of alimony or
support, or property settlement in lieu thereof; or

(B) a contingent fee for representing a defendant in a criminal case.

(4) A lawyer who enters into an arrangement for, charges, or collects any fee in an
action or claim for personal injury or for property damages or for death or loss of
services resulting from personal injuries based upon tortious conduct of another,
including products liability claims, whereby the compensation is to be dependent
or contingent in whole or in part upon the successful prosecution or settlement
thereof shall do so only under the following requirements:

(A) The contract shall contain the following provisions:

(1) "The undersigned client has, before signing this contract, received
and read the statement of client’s rights and understands each of the
rights set forth therein. The undersigned client has signed the statement
and received a signed copy to refer to while being represented by the
undersigned attorney(s)."

(1) "This contract may be cancelled by written notification to the
attorney at any time within 3 business days of the date the contract was
signed, as shown below, and if cancelled the client shall not be obligated
to pay any fees to the attorney for the work performed during that time.
If the attorney has advanced funds to others in representation of the
client, the attorney is entitled to be reimbursed for such amounts as the
attorney has reasonably advanced on behalf of the client."

(B) The contract for representation of a client in a matter set forth in
subdivision (f)(4) may provide for a contingent fee arrangement as agreed upon
by the client and the lawyer, except as limited by the following provisions:
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(1) Without prior court approval as specified below, any contingent fee
that exceeds the following standards shall be presumed, unless rebutted,
to be clearly excessive:

a. Before the filing of an answer or the demand for appointment of
arbitrators or, if no answer is filed or no demand for appointment of
arbitrators is made, the expiration of the time period provided for
such action:

1. 33 1/3% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2
million; plus

3. 20% of any portion of the recovery exceeding $2 million.

b. After the filing of an answer or the demand for appointment of
arbitrators or, if no answer is filed or no demand for appointment of
arbitrators is made, the expiration of the time period provided for
such action, through the entry of judgment:

1. 40% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2
million; plus

3. 20% of any portion of the recovery exceeding $2 million.

c. If all defendants admit liability at the time of filing their answers
and request a trial only on damages:

1. 33 1/3% of any recovery up to $1 million; plus

2. 20% of any portion of the recovery between $1 million and $2
million; plus

3. 15% of any portion of the recovery exceeding $2 million.

d. An additional 5% of any recovery after institution of any appellate
proceeding is filed or post-judgment relief or action is required for
recovery on the judgment.

(i1) If any client is unable to obtain an attorney of the client’s choice
because of the limitations set forth in subdivision (f)(4)(B)(i), the client
may petition the court in which the matter would be filed, if litigation is
necessary, or if such court will not accept jurisdiction for the fee
division, the circuit court wherein the cause of action arose, for approval
of any fee contract between the client and an attorney of the client’s
choosing. Such authorization shall be given if the court determines the
client has a complete understanding of the client’s rights and the terms
of the proposed contract. The application for authorization of such a
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contract can be filed as a separate proceeding before suit or
simultaneously with the filing of a complaint. Proceedings thereon may
occur before service on the defendant and this aspect of the file may be
sealed. A petition under this subdivision shall contain a certificate
showing service on the client and, if the petition is denied, a copy of the
petition and order denying the petition shall be served on The Florida
Bar in Tallahassee by the member of the bar who filed the petition.
Authorization of such a contract shall not bar subsequent inquiry as to
whether the fee actually claimed or charged is clearly excessive under
subdivisions (a) and (b).

(ii1) Subject to the provisions of 4-1.5(f)(4)(B)(1) and (ii) a lawyer who
enters into an arrangement for, charges, or collects any fee in an action
or claim for medical liability whereby the compensation is dependent or
contingent in whole or in part upon the successful prosecution or
settlement thereof shall provide the language of article I, section 26 of
the Florida Constitution to the client in writing and shall orally inform
the client that:

a. Unless waived, in any medical liability claim involving a
contingency fee, the claimant is entitled to receive no less than 70%
of the first $250,000 of all damages received by the claimant,
exclusive of reasonable and customary costs, whether received by
judgment, settlement, or otherwise, and regardless of the number of
defendants. The claimant is entitled to 90% of all damages in excess
of $250,000, exclusive of reasonable and customary costs and
regardless of the number of defendants.

b. If a lawyer chooses not to accept the representation of a client
under the terms of article I, section 26 of the Florida Constitution,
the lawyer shall advise the client, both orally and in writing of
alternative terms, if any, under which the lawyer would accept the
representation of the client, as well as the client’s right to seek
representation by another lawyer willing to accept the representation
under the terms of article I, section 26 of the Florida Constitution, or
a lawyer willing to accept the representation on a fee basis that is not
contingent.

c. If any client desires to waive any rights under article I, section 26
of the Florida Constitution in order to obtain a lawyer of the client’s
choice, a client may do so by waiving such rights in writing, under
oath, and in the form provided in this rule. The lawyer shall provide
each client a copy of the written waiver and shall afford each client a
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full and complete opportunity to understand the rights being waived
as set forth in the waiver. A copy of the waiver, signed by each client
and lawyer, shall be given to each client to retain, and the lawyer
shall keep a copy in the lawyer’s file pertaining to the client. The
waiver shall be retained by the lawyer with the written fee contract
and closing statement under the same conditions and requirements

provided in 4-1.5(f)(5).

WAIVER OF THE CONSTITUTIONAL RIGHT PROVIDED IN
ARTICLE I, SECTION 26 OF THE FLORIDA CONSTITUTION

On November 2, 2004, voters in the State of Florida approved The Medical Liability
Claimant's Compensation Amendment that was identified as Amendment 3 on the
ballot. The amendment is set forth below:

The Florida Constitution
Article I, Section 26 is created to read "Claimant's right to fair compensation." In
any medical liability claim involving a contingency fee, the claimant is entitled to
receive no less than 70% of the first $250,000 in all damages received by the
claimant, exclusive of reasonable and customary costs, whether received by
judgment, settlement or otherwise, and regardless of the number of defendants.
The claimant is entitled to 90% of all damages in excess of $250,000, exclusive of
reasonable and customary costs and regardless of the number of defendants. This
provision is self-executing and does not require implementing legislation.

The undersigned client understands and acknowledges that (initial each provision):

I have been advised that signing this waiver releases an important
constitutional right; and

I have been advised that I may consult with separate counsel before signing this
waiver; and that I may request a hearing before a judge to further explain this waiver;
and

By signing this waiver I agree to an increase in the attorney fee that might
otherwise be owed if the constitutional provision listed above is not waived. Without
prior court approval, the increased fee that I agree to may be up to the maximum
contingency fee percentages set forth in Rule Regulating The Florida Bar 4-
1.5(f)(4)(B)(1). Depending on the circumstances of my case, the maximum agreed
upon fee may range from 33 1/3% to 40% of any recovery up to $1 million; plus 20%
to 30% of any portion of the recovery between $1 million and $2 million; plus 15% to
20% of any recovery exceeding $2 million; and
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I have three (3) business days following execution of this waiver in which to
cancel this waiver; and

I wish to engage the legal services of the lawyers or law firms listed below in
an action or claim for medical liability the fee for which is contingent in whole or in
part upon the successful prosecution or settlement thereof, but I am unable to do so
because of the provisions of the constitutional limitation set forth above. In
consideration of the lawyers’ or law firms’ agreements to represent me and my desire
to employ the lawyers or law firms listed below, I hereby knowingly, willingly, and
voluntarily waive any and all rights and privileges that I may have under the
constitutional provision set forth above, as apply to the contingency fee agreement
only. Specifically, I waive the percentage restrictions that are the subject of the
constitutional provision and confirm the fee percentages set forth in the contingency
fee agreement; and

_____T'have selected the lawyers or law firms listed below as my counsel of choice in
this matter and would not be able to engage their services without this waiver; and |
expressly state that this waiver is made freely and voluntarily, with full knowledge of
its terms, and that all questions have been answered to my satisfaction.
ACKNOWLEDGMENT BY CLIENT FOR PRESENTATION TO THE
COURT

The undersigned client hereby acknowledges, under oath, the following:

I have read and understand this entire waiver of my rights under the constitutional
provision set forth above.

I am not under the influence of any substance, drug, or condition (physical, mental, or
emotional) that interferes with my understanding of this entire waiver in which I am
entering and all the consequences thereof.

I have entered into and signed this waiver freely and voluntarily.

I authorize my lawyers or law firms listed below to present this waiver to the
appropriate court, if required for purposes of approval of the contingency fee
agreement. Unless the court requires my attendance at a hearing for that purpose, my
lawyers or law firms are authorized to provide this waiver to the court for its
consideration without my presence.

Dated this day of ,

By:
CLIENT
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Sworn to and subscribed before me this day of , by
, who is personally known to me, or has

produced the following identification:

Notary Public
My Commission Expires:

Dated this day of ,

By:

ATTORNEY
(C) Before a lawyer enters into a contingent fee contract for representation of a
client in a matter set forth in this rule, the lawyer shall provide the client with a
copy of the statement of client’s rights and shall afford the client a full and
complete opportunity to understand each of the rights as set forth therein. A
copy of the statement, signed by both the client and the lawyer, shall be given
to the client to retain and the lawyer shall keep a copy in the client’s file. The
statement shall be retained by the lawyer with the written fee contract and
closing statement under the same conditions and requirements as subdivision

(D).

(D) As to lawyers not in the same firm, a division of any fee within subdivision
(f)(4) shall be on the following basis:

(1) To the lawyer assuming primary responsibility for the legal services
on behalf of the client, a minimum of 75% of the total fee.

(i1) To the lawyer assuming secondary responsibility for the legal
services on behalf of the client, a maximum of 25% of the total fee. Any
fee in excess of 25% shall be presumed to be clearly excessive.

(111) The 25% limitation shall not apply to those cases in which 2 or
more lawyers or firms accept substantially equal active participation in
the providing of legal services. In such circumstances counsel shall
apply to the court in which the matter would be filed, if litigation is
necessary, or if such court will not accept jurisdiction for the fee
division, the circuit court wherein the cause of action arose, for
authorization of the fee division in excess of 25%, based upon a sworn
petition signed by all counsel that shall disclose in detail those services
to be performed. The application for authorization of such a contract

3.49



may be filed as a separate proceeding before suit or simultaneously with
the filing of a complaint, or within 10 days of execution of a contract for
division of fees when new counsel is engaged. Proceedings thereon may
occur before service of process on any party and this aspect of the file
may be sealed. Authorization of such contract shall not bar subsequent
inquiry as to whether the fee actually claimed or charged is clearly
excessive. An application under this subdivision shall contain a
certificate showing service on the client and, if the application is denied,
a copy of the petition and order denying the petition shall be served on
The Florida Bar in Tallahassee by the member of the bar who filed the
petition. Counsel may proceed with representation of the client pending
court approval.

(iv) The percentages required by this subdivision shall be applicable
after deduction of any fee payable to separate counsel retained
especially for appellate purposes.

(5) In the event there is a recovery, upon the conclusion of the representation, the
lawyer shall prepare a closing statement reflecting an itemization of all costs and
expenses, together with the amount of fee received by each participating lawyer or
law firm. A copy of the closing statement shall be executed by all participating
lawyers, as well as the client, and each shall receive a copy. Each participating
lawyer shall retain a copy of the written fee contract and closing statement for 6
years after execution of the closing statement. Any contingent fee contract and
closing statement shall be available for inspection at reasonable times by the
client, by any other person upon judicial order, or by the appropriate disciplinary
agency.

(6) In cases in which the client is to receive a recovery that will be paid to the
client on a future structured or periodic basis, the contingent fee percentage shall
be calculated only on the cost of the structured verdict or settlement or, if the cost
is unknown, on the present money value of the structured verdict or settlement,
whichever is less. If the damages and the fee are to be paid out over the long term
future schedule, this limitation does not apply. No attorney may negotiate
separately with the defendant for that attorney’s fee in a structured verdict or
settlement when separate negotiations would place the attorney in a position of
conflict.

(g) Division of Fees Between Lawyers in Different Firms. Subject to the provisions
of subdivision (f)(4)(D), a division of fee between lawyers who are not in the same
firm may be made only if the total fee is reasonable and:
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(1) the division is in proportion to the services performed by each lawyer; or
(2) by written agreement with the client:

(A) each lawyer assumes joint legal responsibility for the representation and
agrees to be available for consultation with the client; and

(B) the agreement fully discloses that a division of fees will be made and the basis
upon which the division of fees will be made.

(h) Credit Plans. A lawyer or law firm may accept payment under a credit plan. No
higher fee shall be charged and no additional charge shall be imposed by reason of a
lawyer’s or law firm’s participation in a credit plan.

(i) Arbitration Clauses. A lawyer shall not make an agreement with a potential client
prospectively providing for mandatory arbitration of fee disputes without first
advising that person in writing that the potential client should consider obtaining
independent legal advice as to the advisability of entering into an agreement
containing such mandatory arbitration provisions. A lawyer shall not make an
agreement containing such mandatory arbitration provisions unless the agreement
contains the following language in bold print:

NOTICE: This agreement contains provisions requiring arbitration of fee
disputes. Before you sign this agreement you should consider consulting with
another lawyer about the advisability of making an agreement with mandatory
arbitration requirements. Arbitration proceedings are ways to resolve disputes
without use of the court system. By entering into agreements that require
arbitration as the way to resolve fee disputes, you give up (waive) your right to go
to court to resolve those disputes by a judge or jury. These are important rights
that should not be given up without careful consideration.

STATEMENT OF CLIENT’S RIGHTS

FOR CONTINGENCY FEES

Before you, the prospective client, arrange a contingent fee agreement with a lawyer,
you should understand this statement of your rights as a client. This statement is not a
part of the actual contract between you and your lawyer, but, as a prospective client,
you should be aware of these rights:

1. There is no legal requirement that a lawyer charge a client a set fee or a percentage
of money recovered in a case. You, the client, have the right to talk with your lawyer
about the proposed fee and to bargain about the rate or percentage as in any other
contract. If you do not reach an agreement with 1 lawyer you may talk with other
lawyers.
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2. Any contingent fee contract must be in writing and you have 3 business days to
reconsider the contract. You may cancel the contract without any reason if you notify
your lawyer in writing within 3 business days of signing the contract. If you withdraw
from the contract within the first 3 business days, you do not owe the lawyer a fee
although you may be responsible for the lawyer’s actual costs during that time. If your
lawyer begins to represent you, your lawyer may not withdraw from the case without
giving you notice, delivering necessary papers to you, and allowing you time to
employ another lawyer. Often, your lawyer must obtain court approval before
withdrawing from a case. If you discharge your lawyer without good cause after the 3-
day period, you may have to pay a fee for work the lawyer has done.

3. Before hiring a lawyer, you, the client, have the right to know about the lawyer’s
education, training, and experience. If you ask, the lawyer should tell you specifically
about the lawyer’s actual experience dealing with cases similar to yours. If you ask,
the lawyer should provide information about special training or knowledge and give
you this information in writing if you request it.

4. Before signing a contingent fee contract with you, a lawyer must advise you
whether the lawyer intends to handle your case alone or whether other lawyers will be
helping with the case. If your lawyer intends to refer the case to other lawyers, the
lawyer should tell you what kind of fee sharing arrangement will be made with the
other lawyers. If lawyers from different law firms will represent you, at least 1 lawyer
from each law firm must sign the contingent fee contract.

5. If your lawyer intends to refer your case to another lawyer or counsel with other
lawyers, your lawyer should tell you about that at the beginning. If your lawyer takes
the case and later decides to refer it to another lawyer or to associate with other
lawyers, you should sign a new contract that includes the new lawyers. You, the
client, also have the right to consult with each lawyer working on your case and each
lawyer is legally responsible to represent your interests and is legally responsible for
the acts of the other lawyers involved in the case.

6. You, the client, have the right to know in advance how you will need to pay the
expenses and the legal fees at the end of the case. If you pay a deposit in advance for
costs, you may ask reasonable questions about how the money will be or has been
spent and how much of it remains unspent. Your lawyer should give a reasonable
estimate about future necessary costs. If your lawyer agrees to lend or advance you
money to prepare or research the case, you have the right to know periodically how
much money your lawyer has spent on your behalf. You also have the right to decide,
after consulting with your lawyer, how much money is to be spent to prepare a case. If
you pay the expenses, you have the right to decide how much to spend. Your lawyer
should also inform you whether the fee will be based on the gross amount recovered
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or on the amount recovered minus the costs.

7. You, the client, have the right to be told by your lawyer about possible adverse
consequences if you lose the case. Those adverse consequences might include money
that you might have to pay to your lawyer for costs and liability you might have for
attorney’s fees, costs, and expenses to the other side.

8. You, the client, have the right to receive and approve a closing statement at the end
of the case before you pay any money. The statement must list all of the financial
details of the entire case, including the amount recovered, all expenses, and a precise
statement of your lawyer’s fee. Until you approve the closing statement your lawyer
cannot pay any money to anyone, including you, without an appropriate order of the
court. You also have the right to have every lawyer or law firm working on your case
sign this closing statement.

9. You, the client, have the right to ask your lawyer at reasonable intervals how the
case is progressing and to have these questions answered to the best of your lawyer’s
ability.

10. You, the client, have the right to make the final decision regarding settlement of a
case. Your lawyer must notify you of all offers of settlement before and after the trial.
Offers during the trial must be immediately communicated and you should consult
with your lawyer regarding whether to accept a settlement. However, you must make
the final decision to accept or reject a settlement.

11. If at any time you, the client, believe that your lawyer has charged an excessive or
illegal fee, you have the right to report the matter to The Florida Bar, the agency that
oversees the practice and behavior of all lawyers in Florida. For information on how
to reach The Florida Bar, call 850/561-5600, or contact the local bar association. Any
disagreement between you and your lawyer about a fee can be taken to court and you
may wish to hire another lawyer to help you resolve this disagreement. Usually fee
disputes must be handled in a separate lawsuit, unless your fee contract provides for
arbitration. You can request, but may not require, that a provision for arbitration
(under Chapter 682, Florida Statutes, or under the fee arbitration rule of the Rules
Regulating The Florida Bar) be included in your fee contract.

Client Signature

Date
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Attorney Signature

Date

Comment
Bases or rate of fees and costs

When the lawyer has regularly represented a client, they ordinarily will have evolved
an understanding concerning the basis or rate of the fee. The conduct of the lawyer
and client in prior relationships is relevant when analyzing the requirements of this
rule. In a new client-lawyer relationship, however, an understanding as to the fee
should be promptly established. It is not necessary to recite all the factors that underlie
the basis of the fee but only those that are directly involved in its computation. It is
sufficient, for example, to state the basic rate is an hourly charge or a fixed amount or
an estimated amount, or to identify the factors that may be taken into account in
finally fixing the fee. Although hourly billing or a fixed fee may be the most common
bases for computing fees in an area of practice, these may not be the only bases for
computing fees. A lawyer should, where appropriate, discuss alternative billing
methods with the client. When developments occur during the representation that
render an earlier estimate substantially inaccurate, a revised estimate should be
provided to the client. A written statement concerning the fee reduces the possibility
of misunderstanding. Furnishing the client with a simple memorandum or a copy of
the lawyer’s customary fee schedule is sufficient if the basis or rate of the fee is set
forth.

General overhead should be accounted for in a lawyer’s fee, whether the lawyer
charges hourly, flat, or contingent fees. Filing fees, transcription, and the like should
be charged to the client at the actual amount paid by the lawyer. A lawyer may agree
with the client to charge a reasonable amount for in-house costs or services. In-house
costs include items such as copying, faxing, long distance telephone, and
computerized research. In-house services include paralegal services, investigative
services, accounting services, and courier services. The lawyer should sufficiently
communicate with the client regarding the costs charged to the client so that the client
understands the amount of costs being charged or the method for calculation of those
costs. Costs appearing in sufficient detail on closing statements and approved by the
parties to the transaction should meet the requirements of this rule.

Rule 4-1.8(e) should be consulted regarding a lawyer’s providing financial assistance
to a client in connection with litigation.
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Lawyers should also be mindful of any statutory, constitutional, or other requirements
or restrictions on attorneys' fees.

In order to avoid misunderstandings concerning the nature of legal fees, written
documentation is required when any aspect of the fee is nonrefundable. A written
contract provides a method to resolve misunderstandings and to protect the lawyer in
the event of continued misunderstanding. Rule 4-1.5(e) does not require the client to
sign a written document memorializing the terms of the fee. A letter from the lawyer
to the client setting forth the basis or rate of the fee and the intent of the parties in
regard to the nonrefundable nature of the fee is sufficient to meet the requirements of
this rule.

All legal fees and contracts for legal fees are subject to the requirements of the Rules
Regulating The Florida Bar. In particular, the test for reasonableness of legal fees
found in rule 4-1.5(b) applies to all types of legal fees and contracts related to them.

Terms of payment

A lawyer may require advance payment of a fee but is obliged to return any unearned
portion. See rule 4-1.16(d). A lawyer is not, however, required to return retainers that,
pursuant to an agreement with a client, are not refundable. A nonrefundable retainer
or nonrefundable flat fee is the property of the lawyer and should not be held in trust.
If a client gives the lawyer a negotiable instrument that represents both an advance on
costs plus either a nonrefundable retainer or a nonrefundable flat fee, the entire
amount should be deposited into the lawyer’s trust account, then the portion
representing the earned nonrefundable retainer or nonrefundable flat fee should be
withdrawn within a reasonable time. An advance fee must be held in trust until it is
earned. Nonrefundable fees are, as all fees, subject to the prohibition against excessive
fees.

A lawyer may accept property in payment for services, such as an ownership interest
in an enterprise, providing this does not involve acquisition of a proprietary interest in
the cause of action or subject matter of the litigation contrary to rule 4-1.8(1).
However, a fee paid in property instead of money may be subject to special scrutiny
because it involves questions concerning both the value of the services and the
lawyer’s special knowledge of the value of the property.

An agreement may not be made whose terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest.
For example, a lawyer should not enter into an agreement whereby services are to be
provided only up to a stated amount when it is foreseeable that more extensive
services probably will be required, unless the situation is adequately explained to the
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client. Otherwise, the client might have to bargain for further assistance in the midst
of a proceeding or transaction. However, it is proper to define the extent of services in
light of the client’s ability to pay. A lawyer should not exploit a fee arrangement
based primarily on hourly charges by using wasteful procedures. When there is doubt
whether a contingent fee is consistent with the client’s best interest, the lawyer should
offer the client alternative bases for the fee and explain their implications. Applicable
law may impose limitations on contingent fees, such as a ceiling on the percentage.

Prohibited contingent fees

Subdivision (f)(3)(A) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon
the amount of alimony or support or property settlement to be obtained. This
provision does not preclude a contract for a contingent fee for legal representation in
connection with the recovery of post-judgment balances due under support, alimony,
or other financial orders because such contracts do not implicate the same policy
concerns.

Contingent fees are prohibited in criminal and certain domestic relations matters. In
domestic relations cases, fees that include a bonus provision or additional fee to be
determined at a later time and based on results obtained have been held to be
impermissible contingency fees and therefore subject to restitution and disciplinary
sanction as elsewhere stated in these Rules Regulating The Florida Bar.

Contingent fee regulation

Subdivision (e) is intended to clarify that whether the lawyer's fee contract complies
with these rules is a matter between the lawyer and client and an issue for professional
disciplinary enforcement. The rules and subdivision (e) are not intended to be used as
procedural weapons or defenses by others. Allowing opposing parties to assert
noncompliance with these rules as a defense, including whether the fee is fixed or
contingent, allows for potential inequity if the opposing party is allowed to escape
responsibility for their actions solely through application of these rules.

Rule 4-1.5(f)(4) should not be construed to apply to actions or claims seeking property
or other damages arising in the commercial litigation context.

Rule 4-1.5(f)(4)(B) is intended to apply only to contingent aspects of fee agreements.
In the situation where a lawyer and client enter a contract for part noncontingent and
part contingent attorney’s fees, rule 4-1.5(f)(4)(B) should not be construed to apply to
and prohibit or limit the noncontingent portion of the fee agreement. An attorney
could properly charge and retain the noncontingent portion of the fee even if the
matter was not successfully prosecuted or if the noncontingent portion of the fee
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exceeded the schedule set forth in rule 4-1.5(f)(4)(B). Rule 4-1.5(f)(4)(B) should,
however, be construed to apply to any additional contingent portion of such a contract
when considered together with earned noncontingent fees. Thus, under such a contract
a lawyer may demand or collect only such additional contingent fees as would not
cause the total fees to exceed the schedule set forth in rule 4-1.5(f)(4)(B).

The limitations in rule 4-1.5(f)(4)(B)(i)c are only to be applied in the case where all
the defendants admit liability at the time they file their initial answer and the trial is
only on the issue of the amount or extent of the loss or the extent of injury suffered by
the client. If the trial involves not only the issue of damages but also such questions as
proximate cause, affirmative defenses, seat belt defense, or other similar matters, the
limitations are not to be applied because of the contingent nature of the case being left
for resolution by the trier of fact.

Rule 4-1.5(f)(4)(B)(ii) provides the limitations set forth in subdivision (f)(4)(B)(i)
may be waived by the client upon approval by the appropriate judge. This waiver
provision may not be used to authorize a lawyer to charge a client a fee that would
exceed rule 4-1.5(a) or (b). It is contemplated that this waiver provision will not be
necessary except where the client wants to retain a particular lawyer to represent the
client or the case involves complex, difficult, or novel questions of law or fact that
would justify a contingent fee greater than the schedule but not a contingent fee that
would exceed rule 4-1.5(b).

Upon a petition by a client, the trial court reviewing the waiver request must grant that
request if the trial court finds the client: (a) understands the right to have the
limitations in rule 4-1.5(f)(4)(B) applied in the specific matter; and (b) understands
and approves the terms of the proposed contract. The consideration by the trial court
of the waiver petition is not to be used as an opportunity for the court to inquire into
the merits or details of the particular action or claim that is the subject of the contract.

The proceedings before the trial court and the trial court’s decision on a waiver
request are to be confidential and not subject to discovery by any of the parties to the
action or by any other individual or entity except The Florida Bar. However, terms of
the contract approved by the trial court may be subject to discovery if the contract
(without court approval) was subject to discovery under applicable case law or rules
of evidence.

Rule 4-1.5 (f)(4)(B)(ii1) is added to acknowledge the provisions of Article 1, Section
26 of the Florida Constitution, and to create an affirmative obligation on the part of an
attorney contemplating a contingency fee contract to notify a potential client with a
medical liability claim of the limitations provided in that constitutional provision. This
addition to the rule is adopted prior to any judicial interpretation of the meaning or
scope of the constitutional provision and this rule is not intended to make any
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substantive interpretation of the meaning or scope of that provision. The rule also
provides that a client who wishes to waive the rights of the constitutional provision, as
those rights may relate to attorney's fees, must do so in the form contained in the rule.

Rule 4-1.5(f)(6) prohibits a lawyer from charging the contingent fee percentage on the
total, future value of a recovery being paid on a structured or periodic basis. This
prohibition does not apply if the lawyer’s fee is being paid over the same length of
time as the schedule of payments to the client.

Fees that provide for a bonus or additional fees and that otherwise are not prohibited
under the Rules Regulating The Florida Bar can be effective tools for structuring fees.
For example, a fee contract calling for a flat fee and the payment of a bonus based on
the amount of property retained or recovered in a general civil action is not prohibited
by these rules. However, the bonus or additional fee must be stated clearly in amount
or formula for calculation of the fee (basis or rate). Courts have held that unilateral
bonus fees are unenforceable. The test of reasonableness and other requirements of
this rule apply to permissible bonus fees.

Division of fee

A division of fee is a single billing to a client covering the fee of 2 or more lawyers
who are not in the same firm. A division of fee facilitates association of more than 1
lawyer in a matter in which neither alone could serve the client as well, and most
often is used when the fee is contingent and the division is between a referring lawyer
and a trial specialist. Subject to the provisions of subdivision (f)(4)(D), subdivision (g)
permits the lawyers to divide a fee on either the basis of the proportion of services
they render or by agreement between the participating lawyers if all assume
responsibility for the representation as a whole and the client is advised and does not
object. It does require disclosure to the client of the share that each lawyer is to
receive. Joint responsibility for the representation entails the obligations stated in rule
4-5.1 for purposes of the matter involved.

Disputes over fees

Since the fee arbitration rule (chapter 14) has been established by the bar to provide a
procedure for resolution of fee disputes, the lawyer should conscientiously consider
submitting to it. Where law prescribes a procedure for determining a lawyer’s fee, for
example, in representation of an executor or administrator, a class, or a person entitled
to a reasonable fee as part of the measure of damages, the lawyer entitled to such a fee
and a lawyer representing another party concerned with the fee should comply with
the prescribed procedure.

Referral fees and practices
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A secondary lawyer shall not be entitled to a fee greater than the limitation set forth in
rule 4-1.5(f)(4)(D)(i1) merely because the lawyer agrees to do some or all of the
following: (a) consults with the client; (b) answers interrogatories; (c) attends
depositions; (d) reviews pleadings; (e) attends the trial; or (f) assumes joint legal
responsibility to the client. However, the provisions do not contemplate that a
secondary lawyer who does more than the above is necessarily entitled to a larger
percentage of the fee than that allowed by the limitation.

The provisions of rule 4-1.5(f)(4)(D)(ii1) only apply where the participating lawyers
have for purposes of the specific case established a co-counsel relationship. The need
for court approval of a referral fee arrangement under rule 4-1.5(f)(4)(D)(iii) should
only occur in a small percentage of cases arising under rule 4-1.5(f)(4) and usually
occurs prior to the commencement of litigation or at the onset of the representation.
However, in those cases in which litigation has been commenced or the representation
has already begun, approval of the fee division should be sought within a reasonable
period of time after the need for court approval of the fee division arises.

In determining if a co-counsel relationship exists, the court should look to see if the
lawyers have established a special partnership agreement for the purpose of the
specific case or matter. If such an agreement does exist, it must provide for a sharing
of services or responsibility and the fee division is based upon a division of the
services to be rendered or the responsibility assumed. It is contemplated that a co-
counsel situation would exist where a division of responsibility is based upon, but not
limited to, the following: (a) based upon geographic considerations, the lawyers agree
to divide the legal work, responsibility, and representation in a convenient fashion.
Such a situation would occur when different aspects of a case must be handled in
different locations; (b) where the lawyers agree to divide the legal work and
representation based upon their particular expertise in the substantive areas of law
involved in the litigation; or (c) where the lawyers agree to divide the legal work and
representation along established lines of division, such as liability and damages,
causation and damages, or other similar factors.

The trial court’s responsibility when reviewing an application for authorization of a
fee division under rule 4-1.5(f)(4)(D)(iii) is to determine if a co-counsel relationship
exists in that particular case. If the court determines a co-counsel relationship exists
and authorizes the fee division requested, the court does not have any responsibility to
review or approve the specific amount of the fee division agreed upon by the lawyers
and the client.

Rule 4-1.5(f)(4)(D)(1v) applies to the situation where appellate counsel is retained
during the trial of the case to assist with the appeal of the case. The percentages set
forth in subdivision (f)(4)(D) are to be applicable after appellate counsel’s fee is
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established. However, the effect should not be to impose an unreasonable fee on the
client.

Credit Plans

Credit plans include credit cards. If a lawyer accepts payment from a credit plan for an
advance of fees and costs, the amount must be held in trust in accordance with chapter
5, Rules Regulating The Florida Bar, and the lawyer must add the lawyer’s own
money to the trust account in an amount equal to the amount charged by the credit
plan for doing business with the credit plan.

[Revised: 10/01/2015]
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RULE 4-1.6 CONFIDENTIALITY OF INFORMATION

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.6 CONFIDENTIALITY OF INFORMATION

(a) Consent Required to Reveal Information. A lawyer must not reveal information
relating to representation of a client except as stated in subdivisions (b), (¢), and (d),
unless the client gives informed consent.

(b) When Lawyer Must Reveal Information. A lawyer must reveal confidential
information to the extent the lawyer reasonably believes necessary:

(1) to prevent a client from committing a crime; or

(2) to prevent a death or substantial bodily harm to another.

(c) When Lawyer May Reveal Information. A lawyer may reveal confidential
information to the extent the lawyer reasonably believes necessary:
(1) to serve the client's interest unless it is information the client specifically
requires not to be disclosed;

(2) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and client;

(3) to establish a defense to a criminal charge or civil claim against the lawyer
based on conduct in which the client was involved;

(4) to respond to allegations in any proceeding concerning the lawyer's
representation of the client;

(5) to comply with the Rules Regulating The Florida Bar; or

(6) to detect and resolve conflicts of interest between lawyers in different firms
arising from the lawyer’s change of employment or from changes in the
composition or ownership of a firm, but only if the revealed information would not
compromise the attorney-client privilege or otherwise prejudice the client.

(d) Exhaustion of Appellate Remedies. When required by a tribunal to reveal
confidential information, a lawyer may first exhaust all appellate remedies.

(e) Inadvertent Disclosure of Information. A lawyer must make reasonable efforts
to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to,
information relating to the representation of a client.
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(f) Limitation on Amount of Disclosure. When disclosure is mandated or permitted,
the lawyer must disclose no more information than is required to meet the
requirements or accomplish the purposes of this rule.

Comment

The lawyer is part of a judicial system charged with upholding the law. One of the
lawyer's functions is to advise clients so that they avoid any violation of the law in the
proper exercise of their rights.

This rule governs the disclosure by a lawyer of information relating to the
representation of a client during the lawyer's representation of the client. See rule 4-
1.18 for the lawyer's duties with respect to information provided to the lawyer by a
prospective client, rule 4-1.9(c) for the lawyer's duty not to reveal information relating
to the lawyer's prior representation of a former client, and rules 4-1.8(b) and 4-1.9(b)
for the lawyer's duties with respect to the use of confidential information to the
disadvantage of clients and former clients.

A fundamental principle in the client-lawyer relationship is that, in the absence of the
client's informed consent, the lawyer must not reveal information relating to the
representation. See terminology for the definition of informed consent. This
contributes to the trust that is the hallmark of the client-lawyer relationship. The client
is thereby encouraged to seek legal assistance and to communicate fully and frankly
with the lawyer even as to embarrassing or legally damaging subject matter. The
lawyer needs this information to represent the client effectively and, if necessary, to
advise the client to refrain from wrongful conduct. Almost without exception, clients
come to lawyers in order to determine their rights and what is, in the complex of laws
and regulations, deemed to be legal and correct. Based on experience, lawyers know
that almost all clients follow the advice given, and the law is upheld.

The principle of confidentiality is given effect in 2 related bodies of law, the attorney-
client privilege (which includes the work product doctrine) in the law of evidence and
the rule of confidentiality established in professional ethics. The attorney-client
privilege applies in judicial and other proceedings in which a lawyer may be called as
a witness or otherwise required to produce evidence concerning a client. The rule of
client-lawyer confidentiality applies in situations other than those where evidence is
sought from the lawyer through compulsion of law. The confidentiality rule applies
not merely to matters communicated in confidence by the client but also to all
information relating to the representation, whatever its source. A lawyer may not
disclose confidential information except as authorized or required by the Rules
Regulating The Florida Bar or by law. However, none of the foregoing limits the
requirement of disclosure in subdivision (b). This disclosure is required to prevent a
lawyer from becoming an unwitting accomplice in the fraudulent acts of a client. See
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also Scope.

The requirement of maintaining confidentiality of information relating to
representation applies to government lawyers who may disagree with the policy goals
that their representation is designed to advance.

Authorized disclosure

A lawyer is impliedly authorized to make disclosures about a client when appropriate
in carrying out the representation, except to the extent that the client's instructions or
special circumstances limit that authority. In litigation, for example, a lawyer may
disclose information by admitting a fact that cannot properly be disputed or in
negotiation by making a disclosure that facilitates a satisfactory conclusion.

Lawyers in a firm may, in the course of the firm's practice, disclose to each other
information relating to a client of the firm, unless the client has instructed that
particular information be confined to specified lawyers.

Disclosure adverse to client

The confidentiality rule is subject to limited exceptions. In becoming privy to
information about a client, a lawyer may foresee that the client intends serious harm to
another person. However, to the extent a lawyer is required or permitted to disclose a
client's purposes, the client will be inhibited from revealing facts that would enable
the lawyer to counsel against a wrongful course of action. While the public may be
protected if full and open communication by the client is encouraged, several
situations must be distinguished.

First, the lawyer may not counsel or assist a client in conduct that is criminal or
fraudulent. See rule 4-1.2(d). Similarly, a lawyer has a duty under rule 4-3.3(a)(4) not
to use false evidence. This duty is essentially a special instance of the duty prescribed
in rule 4-1.2(d) to avoid assisting a client in criminal or fraudulent conduct.

Second, the lawyer may have been innocently involved in past conduct by the client
that was criminal or fraudulent. In this situation the lawyer has not violated rule 4-
1.2(d), because to "counsel or assist" criminal or fraudulent conduct requires knowing
that the conduct is of that character.

Third, the lawyer may learn that a client intends prospective conduct that is criminal.
As stated in subdivision (b)(1), the lawyer must reveal information in order to prevent
these consequences. It is admittedly difficult for a lawyer to "know" when the
criminal intent will actually be carried out, for the client may have a change of mind.

Subdivision (b)(2) contemplates past acts on the part of a client that may result in
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present or future consequences that may be avoided by disclosure of otherwise
confidential communications. Rule 4-1.6(b)(2) would now require the lawyer to
disclose information reasonably necessary to prevent the future death or substantial
bodily harm to another, even though the act of the client has been completed.

The lawyer's exercise of discretion requires consideration of such factors as the nature
of the lawyer's relationship with the client and with those who might be injured by the
client, the lawyer's own involvement in the transaction, and factors that may extenuate
the conduct in question. Where practical the lawyer should seek to persuade the client
to take suitable action. In any case, a disclosure adverse to the client's interest should
be no greater than the lawyer reasonably believes necessary to the purpose.

Withdrawal

If the lawyer's services will be used by the client in materially furthering a course of
criminal or fraudulent conduct, the lawyer must withdraw, as stated in rule 4-
1.16(a)(1).

After withdrawal the lawyer is required to refrain from making disclosure of the
client's confidences, except as otherwise provided in rule 4-1.6. Neither this rule nor
rule 4-1.8(b) nor rule 4-1.16(d) prevents the lawyer from giving notice of the fact of
withdrawal, and the lawyer may also withdraw or disaffirm any opinion, document,
affirmation, or the like.

Where the client is an organization, the lawyer may be in doubt whether contemplated
conduct will actually be carried out by the organization. Where necessary to guide
conduct in connection with the rule, the lawyer may make inquiry within the
organization as indicated in rule 4-1.13(b).

Dispute concerning lawyer's conduct

A lawyer's confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer's personal responsibility to comply with
these rules. In most situations, disclosing information to secure this advice will be
impliedly authorized for the lawyer to carry out the representation. Even when the
disclosure is not impliedly authorized, subdivision (¢)(5) permits this disclosure
because of the importance of a lawyer's compliance with the Rules of Professional
Conduct.

Where a legal claim or disciplinary charge alleges complicity of the lawyer in a
client's conduct or other misconduct of the lawyer involving representation of the
client, the lawyer may respond to the extent the lawyer reasonably believes necessary
to establish a defense. The same is true with respect to a claim involving the conduct
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or representation of a former client. The lawyer's right to respond arises when an
assertion of complicity has been made. Subdivision (c¢) does not require the lawyer to
await the commencement of an action or proceeding that charges complicity, so that
the defense may be established by responding directly to a third party who has made
the assertion. The right to defend, of course, applies where a proceeding has been
commenced. Where practicable and not prejudicial to the lawyer's ability to establish
the defense, the lawyer should advise the client of the third party's assertion and
request that the client respond appropriately. In any event, disclosure should be no
greater than the lawyer reasonably believes is necessary to vindicate innocence, the
disclosure should be made in a manner that limits access to the information to the
tribunal or other persons having a need to know it, and appropriate protective orders
or other arrangements should be sought by the lawyer to the fullest extent practicable.

If the lawyer is charged with wrongdoing in which the client's conduct is implicated,
the rule of confidentiality should not prevent the lawyer from defending against the
charge. A charge can arise in a civil, criminal, or professional disciplinary proceeding
and can be based on a wrong allegedly committed by the lawyer against the client or
on a wrong alleged by a third person; for example, a person claiming to have been
defrauded by the lawyer and client acting together. A lawyer entitled to a fee 1s
permitted by subdivision (c) to prove the services rendered in an action to collect it.
This aspect of the rule expresses the principle that the beneficiary of a fiduciary
relationship may not exploit it to the detriment of the fiduciary. As stated above, the
lawyer must make every effort practicable to avoid unnecessary disclosure of
information relating to a representation, to limit disclosure to those having the need to
know it, and to obtain protective orders or make other arrangements minimizing the
risk of disclosure.

Disclosures otherwise required or authorized

The attorney-client privilege is differently defined in various jurisdictions. If a lawyer
is called as a witness to give testimony concerning a client, absent waiver by the
client, rule 4-1.6(a) requires the lawyer to invoke the privilege when it is applicable.
The lawyer must comply with the final orders of a court or other tribunal of competent
jurisdiction requiring the lawyer to give information about the client.

The Rules of Professional Conduct in various circumstances permit or require a
lawyer to disclose information relating to the representation. See rules 4-2.3, 4-3.3,
and 4-4.1. In addition to these provisions, a lawyer may be obligated or permitted by
other provisions of law to give information about a client. Whether another provision
of law supersedes rule 4-1.6 is a matter of interpretation beyond the scope of these
rules, but a presumption should exist against a supersession.

Detection of Conflicts of Interest
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Subdivision (c¢)(6) recognizes that lawyers in different firms may need to disclose
limited information to each other to detect and resolve conflicts of interest, for
example, when a lawyer is considering an association with another firm, two or more
firms are considering a merger, or a lawyer is considering the purchase of a law
practice. See comment to rule 4-1.17. Under these circumstances, lawyers and law
firms are permitted to disclose limited information, but only once substantive
discussions regarding the new relationship have occurred. Any disclosure should
ordinarily include no more than the identity of the persons and entities involved in a
matter, a brief summary of the general issues involved, and information about whether
the matter has terminated. Even this limited information, however, should be
disclosed only to the extent reasonably necessary to detect and resolve conflicts of
interest that might arise from the possible new relationship. The disclosure of any
information is prohibited if it would compromise the attorney-client privilege or
otherwise prejudice the client (e.g., the fact that a corporate client is seeking advice on
a corporate takeover that has not been publicly announced; that a person has consulted
a lawyer about the possibility of divorce before the person’s intentions are known to
the person’s spouse; or that a person has consulted a lawyer about a criminal
investigation that has not led to a public charge). Under those circumstances,
subdivision (a) prohibits disclosure unless the client or former client gives informed
consent. A lawyer’s fiduciary duty to the lawyer’s firm may also govern a lawyer’s
conduct when exploring an association with another firm and is beyond the scope of
these rules.

Any information disclosed under this subdivision may be used or further disclosed
only to the extent necessary to detect and resolve conflicts of interest. This
subdivision does not restrict the use of information acquired by means independent of
any disclosure under this subdivision. This subdivision also does not affect the
disclosure of information within a law firm when the disclosure is otherwise
authorized, for example, when a lawyer in a firm discloses information to another
lawyer in the same firm to detect and resolve conflicts of interest that could arise in
connection with undertaking a new representation.

Acting Competently to Preserve Confidentiality

Paragraph (e) requires a lawyer to act competently to safeguard information relating to
the representation of a client against unauthorized access by third parties and against
inadvertent or unauthorized disclosure by the lawyer or other persons who are
participating in the representation of the client or who are subject to the lawyer’s
supervision. See rules 4-1.1, 4-5.1 and 4-5.3. The unauthorized access to, or the
inadvertent or unauthorized disclosure of, information relating to the representation of
a client does not constitute a violation of paragraph (e) if the lawyer has made
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reasonable efforts to prevent the access or disclosure. Factors to be considered in
determining the reasonableness of the lawyer’s efforts include, but are not limited to,
the sensitivity of the information, the likelihood of disclosure if additional safeguards
are not employed, the cost of employing additional safeguards, the difficulty of
implementing the safeguards, and the extent to which the safeguards adversely affect
the lawyer’s ability to represent clients (e.g., by making a device or important piece of
software excessively difficult to use). A client may require the lawyer to implement
special security measures not required by this rule or may give informed consent to
forgo security measures that would otherwise be required by this rule. Whether a
lawyer may be required to take additional steps to safeguard a client’s information in
order to comply with other law, for example state and federal laws that govern data
privacy or that impose notification requirements on the loss of, or unauthorized access
to, electronic information, is beyond the scope of these rules. For a lawyer’s duties
when sharing information with nonlawyers outside the lawyer’s own firm, see the
comment to rule 4-5.3.

When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however,
does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in determining
the reasonableness of the lawyer’s expectation of confidentiality include the
sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may
require the lawyer to implement special security measures not required by this rule or
may give informed consent to the use of a means of communication that would
otherwise be prohibited by this rule. Whether a lawyer may be required to take
additional steps in order to comply with other law, for example state and federal laws
that govern data privacy, is beyond the scope of these rules.

Former client

The duty of confidentiality continues after the client-lawyer relationship has
terminated. See rule 4-1.9 for the prohibition against using such information to the
disadvantage of the former client.

[Revised: 10/01/2015]
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RULE 4-1.7 CONFLICT OF INTEREST; CURRENT CLIENTS

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.7 CONFLICT OF INTEREST; CURRENT CLIENTS

(a) Representing Adverse Interests. Except as provided in subdivision (b), a lawyer
must not represent a client if:

(1) the representation of 1 client will be directly adverse to another client; or

(2) there is a substantial risk that the representation of 1 or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.

(b)Informed Consent. Notwithstanding the existence of a conflict of interest under
subdivision (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a position adverse to
another client when the lawyer represents both clients in the same proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing or clearly
stated on the record at a hearing.

(c) Explanation to Clients. When representation of multiple clients in a single matter
is undertaken, the consultation must include an explanation of the implications of the
common representation and the advantages and risks involved.

(d) Lawyers Related by Blood, Adoption, or Marriage. A lawyer related by blood,
adoption, or marriage to another lawyer as parent, child, sibling, or spouse must not
represent a client in a representation directly adverse to a person who the lawyer
knows is represented by the other lawyer except with the client's informed consent,
confirmed in writing or clearly stated on the record at a hearing.

(e)Representation of Insureds. Upon undertaking the representation of an insured
client at the expense of the insurer, a lawyer has a duty to ascertain whether the
lawyer will be representing both the insurer and the insured as clients, or only the
insured, and to inform both the insured and the insurer regarding the scope of the
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representation. All other Rules Regulating The Florida Bar related to conflicts of
interest apply to the representation as they would in any other situation.
Comment

Loyalty to a client

Loyalty and independent judgment are essential elements in the lawyer's relationship
to a client. Conflicts of interest can arise from the lawyer's responsibilities to another
client, a former client or a third person, or from the lawyer's own interests. For
specific rules regarding certain conflicts of interest, see rule 4-1.8. For former client
conflicts of interest, see rule 4-1.9. For conflicts of interest involving prospective
clients, see rule 4-1.18. For definitions of "informed consent" and "confirmed in
writing," see terminology.

An impermissible conflict of interest may exist before representation is undertaken, in
which event the representation should be declined. If such a conflict arises after
representation has been undertaken, the lawyer should withdraw from the
representation. See rule 4-1.16. Where more than 1 client is involved and the lawyer
withdraws because a conflict arises after representation, whether the lawyer may
continue to represent any of the clients is determined by rule 4-1.9. As to whether a
client-lawyer relationship exists or, having once been established, is continuing, see
comment to rule 4-1.3 and scope.

As a general proposition, loyalty to a client prohibits undertaking representation
directly adverse to that client's or another client's interests without the affected client's
consent. Subdivision (a)(1) expresses that general rule. Thus, a lawyer ordinarily may
not act as advocate against a person the lawyer represents in some other matter, even
if it is wholly unrelated. On the other hand, simultaneous representation in unrelated
matters of clients whose interests are only generally adverse, such as competing
economic enterprises, does not require consent of the respective clients. Subdivision
(a)(1) applies only when the representation of 1 client would be directly adverse to the
other and where the lawyer's responsibilities of loyalty and confidentiality of the other
client might be compromised.

Loyalty to a client is also impaired when a lawyer cannot consider, recommend, or
carry out an appropriate course of action for the client because of the lawyer's other
responsibilities or interests. The conflict in effect forecloses alternatives that would
otherwise be available to the client. Subdivision (a)(2) addresses such situations. A
possible conflict does not itself preclude the representation. The critical questions are
the likelihood that a conflict will eventuate and, if it does, whether it will materially
interfere with the lawyer's independent professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf
of the client. Consideration should be given to whether the client wishes to
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accommodate the other interest involved.
Consultation and consent

A client may consent to representation notwithstanding a conflict. However, as
indicated in subdivision (a)(1) with respect to representation directly adverse to a
client and subdivision (a)(2) with respect to material limitations on representation of a
client, when a disinterested lawyer would conclude that the client should not agree to
the representation under the circumstances, the lawyer involved cannot properly ask
for such agreement or provide representation on the basis of the client's consent.
When more than 1 client is involved, the question of conflict must be resolved as to
each client. Moreover, there may be circumstances where it is impossible to make the
disclosure necessary to obtain consent. For example, when the lawyer represents
different clients in related matters and 1 of the clients refuses to consent to the
disclosure necessary to permit the other client to make an informed decision, the
lawyer cannot properly ask the latter to consent.

Lawyer's interests

The lawyer's own interests should not be permitted to have adverse effect on
representation of a client. For example, a lawyer's need for income should not lead the
lawyer to undertake matters that cannot be handled competently and at a reasonable
fee. See rules 4-1.1 and 4-1.5. If the probity of a lawyer's own conduct in a transaction
1s in serious question, it may be difficult or impossible for the lawyer to give a client
detached advice. A lawyer may not allow related business interests to affect
representation, for example, by referring clients to an enterprise in which the lawyer
has an undisclosed interest.

Conflicts in litigation

Subdivision (a)(1) prohibits representation of opposing parties in litigation.
Simultaneous representation of parties whose interests in litigation may conflict, such
as co-plaintiffs or co-defendants, is governed by subdivisions (a), (b), and (¢). An
impermissible conflict may exist by reason of substantial discrepancy in the parties'
testimony, incompatibility in positions in relation to an opposing party, or the fact that
there are substantially different possibilities of settlement of the claims or liabilities in
question. Such conflicts can arise in criminal cases as well as civil. The potential for
conflict of interest in representing multiple defendants in a criminal case is so grave
that ordinarily a lawyer should decline to represent more than 1 co-defendant. On the
other hand, common representation of persons having similar interests is proper if the
risk of adverse effect is minimal and the requirements of subdivisions (b) and (c) are
met.
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Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in
some other matter, even if the other matter is wholly unrelated. However, there are
circumstances in which a lawyer may act as advocate against a client. For example, a
lawyer representing an enterprise with diverse operations may accept employment as
an advocate against the enterprise in an unrelated matter if doing so will not adversely
affect the lawyer's relationship with the enterprise or conduct of the suit and if both
clients consent upon consultation. By the same token, government lawyers in some
circumstances may represent government employees in proceedings in which a
government agency is the opposing party. The propriety of concurrent representation
can depend on the nature of the litigation. For example, a suit charging fraud entails
conflict to a degree not involved in a suit for a declaratory judgment concerning
statutory interpretation.

A lawyer may represent parties having antagonistic positions on a legal question that
has arisen in different cases, unless representation of either client would be adversely
affected. Thus, it is ordinarily not improper to assert such positions in cases pending
in different trial courts, but it may be improper to do so in cases pending at the same
time in an appellate court.

Interest of person paying for a lawyer's service

A lawyer may be paid from a source other than the client, if the client is informed of
that fact and consents and the arrangement does not compromise the lawyer's duty of
loyalty to the client. See rule 4-1.8(f). For example, when an insurer and its insured
have conflicting interests in a matter arising from a liability insurance agreement and
the insurer is required to provide special counsel for the insured, the arrangement
should assure the special counsel's professional independence. So also, when a
corporation and its directors or employees are involved in a controversy in which they
have conflicting interests, the corporation may provide funds for separate legal
representation of the directors or employees, if the clients consent after consultation
and the arrangement ensures the lawyer's professional independence.

Other conflict situations

Conflicts of interest in contexts other than litigation sometimes may be difficult to
assess. Relevant factors in determining whether there is potential for adverse effect
include the duration and intimacy of the lawyer's relationship with the client or clients
involved, the functions being performed by the lawyer, the likelihood that actual
conflict will arise, and the likely prejudice to the client from the conflict if it does
arise. The question is often one of proximity and degree.

For example, a lawyer may not represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each other, but common representation is
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permissible where the clients are generally aligned in interest even though there is
some difference of interest among them.

Conflict questions may also arise in estate planning and estate administration. A
lawyer may be called upon to prepare wills for several family members, such as
husband and wife, and, depending upon the circumstances, a conflict of interest may
arise. In estate administration the identity of the client may be unclear under the law
of some jurisdictions. In Florida, the personal representative is the client rather than
the estate or the beneficiaries. The lawyer should make clear the relationship to the
parties involved.

A lawyer for a corporation or other organization who is also a member of its board of
directors should determine whether the responsibilities of the 2 roles may conflict.
The lawyer may be called on to advise the corporation in matters involving actions of
the directors. Consideration should be given to the frequency with which such
situations may arise, the potential intensity of the conflict, the effect of the lawyer's
resignation from the board, and the possibility of the corporation's obtaining legal
advice from another lawyer in such situations. If there is material risk that the dual
role will compromise the lawyer's independence of professional judgment, the lawyer
should not serve as a director.

Conflict charged by an opposing party

Resolving questions of conflict of interest is primarily the responsibility of the lawyer
undertaking the representation. In litigation, a court may raise the question when there
is reason to infer that the lawyer has neglected the responsibility. In a criminal case,
inquiry by the court is generally required when a lawyer represents multiple
defendants. Where the conflict is such as clearly to call in question the fair or efficient
administration of justice, opposing counsel may properly raise the question. Such an
objection should be viewed with caution, however, for it can be misused as a
technique of harassment. See scope.

Family relationships between lawyers

Rule 4-1.7(d) applies to related lawyers who are in different firms. Related lawyers in
the same firm are also governed by rules 4-1.9 and 4-1.10. The disqualification stated
in rule 4-1.7(d) is personal and is not imputed to members of firms with whom the
lawyers are associated.

The purpose of Rule 4-1.7(d) is to prohibit representation of adverse interests, unless
informed consent is given by the client, by a lawyer related to another lawyer by
blood, adoption, or marriage as a parent, child, sibling, or spouse so as to include
those with biological or adopted children and within relations by marriage those who
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would be considered in-laws and stepchildren and stepparents.
Representation of insureds

The unique tripartite relationship of insured, insurer, and lawyer can lead to ambiguity
as to whom a lawyer represents. In a particular case, the lawyer may represent only
the insured, with the insurer having the status of a non-client third party payor of the
lawyer’s fees. Alternatively, the lawyer may represent both as dual clients, in the
absence of a disqualifying conflict of interest, upon compliance with applicable rules.
Establishing clarity as to the role of the lawyer at the inception of the representation
avoids misunderstanding that may ethically compromise the lawyer. This is a general
duty of every lawyer undertaking representation of a client, which is made specific in
this context due to the desire to minimize confusion and inconsistent expectations that
may arise.

Consent confirmed in writing or stated on the record at a hearing

Subdivision (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing or clearly stated on the record at a hearing. With regard to being
confirmed in writing, such a writing may consist of a document executed by the client
or one that the lawyer promptly records and transmits to the client following an oral
consent. See terminology. If it is not feasible to obtain or transmit the writing at the
time the client gives informed consent, then the lawyer must obtain or transmit it
within a reasonable time afterwards. See terminology. The requirement of a writing
does not supplant the need in most cases for the lawyer to talk with the client, to
explain the risks and advantages, if any, of representation burdened with a conflict of
interest, as well as reasonably available alternatives, and to afford the client a
reasonable opportunity to consider the risks and alternatives and to raise questions and
concerns. Rather, the writing is required in order to impress upon clients the
seriousness of the decision the client is being asked to make and to avoid disputes or
ambiguities that might later occur in the absence of a writing.

[Revised: 06/01/2014]
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RULE 4-1.8 CONFLICT OF INTEREST; PROHIBITED AND OTHER
TRANSACTIONS

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.8 CONFLICT OF INTEREST; PROHIBITED AND
OTHER TRANSACTIONS

(a) Business Transactions With or Acquiring Interest Adverse to Client. A lawyer
shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security, or other pecuniary interest adverse to a client, except
a lien granted by law to secure a lawyer’s fee or expenses, unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the
client in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel on the
transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer's role in the transaction, including
whether the lawyer is representing the client in the transaction.

(b) Using Information to Disadvantage of Client. A lawyer shall not use
information relating to representation of a client to the disadvantage of the client
unless the client gives informed consent, except as permitted or required by these
rules.

(¢) Gifts to Lawyer or Lawyer’s Family. A lawyer shall not solicit any substantial
gift from a client, including a testamentary gift, or prepare on behalf of a client an
instrument giving the lawyer or a person related to the lawyer any substantial gift
unless the lawyer or other recipient of the gift is related to the client. For purposes of
this subdivision, related persons include a spouse, child, grandchild, parent,
grandparent, or other relative with whom the lawyer or the client maintains a close,
familial relationship.

(d) Acquiring Literary or Media Rights. Prior to the conclusion of representation of
a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary
or media rights to a portrayal or account based in substantial part on information
relating to the representation.
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(e) Financial Assistance to Client. A lawyer shall not provide financial assistance to
a client in connection with pending or contemplated litigation, except that:
(1) a lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client.

(f) Compensation by Third Party. A lawyer shall not accept compensation for
representing a client from one other than the client unless:
(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by rule
4-1.6.

(g) Settlement of Claims for Multiple Clients. A lawyer who represents 2 or more
clients shall not participate in making an aggregate settlement of the claims of or
against the clients, or in a criminal case an aggregated agreement as to guilty or nolo
contendere pleas, unless each client gives informed consent, in a writing signed by the
client. The lawyer's disclosure shall include the existence and nature of all the claims
or pleas involved and of the participation of each person in the settlement.

(h) Limiting Liability for Malpractice. A lawyer shall not make an agreement
prospectively limiting the lawyer’s liability to a client for malpractice unless
permitted by law and the client is independently represented in making the agreement.
A lawyer shall not settle a claim for such liability with an unrepresented client or
former client without first advising that person in writing that independent
representation is appropriate in connection therewith.

(i) Acquiring Proprietary Interest in Cause of Action. A lawyer shall not acquire a
proprietary interest in the cause of action or subject matter of litigation the lawyer is
conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; and

(2) contract with a client for a reasonable contingent fee.

(j) Representation of Insureds. When a lawyer undertakes the defense of an insured
other than a governmental entity, at the expense of an insurance company, in regard to
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an action or claim for personal injury or for property damages, or for death or loss of
services resulting from personal injuries based upon tortious conduct, including
product liability claims, the Statement of Insured Client’s Rights shall be provided to
the insured at the commencement of the representation. The lawyer shall sign the
statement certifying the date on which the statement was provided to the insured. The
lawyer shall keep a copy of the signed statement in the client’s file and shall retain a
copy of the signed statement for 6 years after the representation is completed. The
statement shall be available for inspection at reasonable times by the insured, or by
the appropriate disciplinary agency. Nothing in the Statement of Insured Client’s
Rights shall be deemed to augment or detract from any substantive or ethical duty of a
lawyer or affect the extradisciplinary consequences of violating an existing
substantive legal or ethical duty; nor shall any matter set forth in the Statement of
Insured Client’s Rights give rise to an independent cause of action or create any
presumption that an existing legal or ethical duty has been breached.

STATEMENT OF INSURED CLIENT’S RIGHTS

An insurance company has selected a lawyer to defend a lawsuit or claim against you.
This Statement of Insured Client’s Rights is being given to you to assure that you are
aware of your rights regarding your legal representation. This disclosure statement
highlights many, but not all, of your rights when your legal representation is being
provided by the insurance company.

1. Your Lawyer. If you have questions concerning the selection of the lawyer by the
insurance company, you should discuss the matter with the insurance company and
the lawyer. As a client, you have the right to know about the lawyer’s education,
training, and experience. If you ask, the lawyer should tell you specifically about the
lawyer’s actual experience dealing with cases similar to yours and give you this
information in writing, if you request it. Your lawyer is responsible for keeping you
reasonably informed regarding the case and promptly complying with your reasonable
requests for information. You are entitled to be informed of the final disposition of
your case within a reasonable time.

2. Fees and Costs. Usually the insurance company pays all of the fees and costs of
defending the claim. If you are responsible for directly paying the lawyer for any fees
or costs, your lawyer must promptly inform you of that.

3. Directing the Lawyer. If your policy, like most insurance policies, provides for the
insurance company to control the defense of the lawsuit, the lawyer will be taking
instructions from the insurance company. Under such policies, the lawyer cannot act
solely on your instructions, and at the same time, cannot act contrary to your interests.
Y our preferences should be communicated to the lawyer.

4. Litigation Guidelines. Many insurance companies establish guidelines governing
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how lawyers are to proceed in defending a claim. Sometimes those guidelines affect
the range of actions the lawyer can take and may require authorization of the
insurance company before certain actions are undertaken. You are entitled to know
the guidelines affecting the extent and level of legal services being provided to you.
Upon request, the lawyer or the insurance company should either explain the
guidelines to you or provide you with a copy. If the lawyer is denied authorization to
provide a service or undertake an action the lawyer believes necessary to your
defense, you are entitled to be informed that the insurance company has declined
authorization for the service or action.

5. Confidentiality. Lawyers have a general duty to keep secret the confidential
information a client provides, subject to limited exceptions. However, the lawyer
chosen to represent you also may have a duty to share with the insurance company
information relating to the defense or settlement of the claim. If the lawyer learns of
information indicating that the insurance company is not obligated under the policy to
cover the claim or provide a defense, the lawyer’s duty is to maintain that information
in confidence. If the lawyer cannot do so, the lawyer may be required to withdraw
from the representation without disclosing to the insurance company the nature of the
conflict of interest which has arisen. Whenever a waiver of the lawyer-client
confidentiality privilege is needed, your lawyer has a duty to consult with you and
obtain your informed consent. Some insurance companies retain auditing companies
to review the billings and files of the lawyers they hire to represent policyholders. If
the lawyer believes a bill review or other action releases information in a manner that
is contrary to your interests, the lawyer should advise you regarding the matter.

6. Conflicts of Interest. Most insurance policies state that the insurance company will
provide a lawyer to represent your interests as well as those of the insurance company.
The lawyer is responsible for identifying conflicts of interest and advising you of
them. If at any time you believe the lawyer provided by the insurance company cannot
fairly represent you because of conflicts of interest between you and the company
(such as whether there is insurance coverage for the claim against you), you should
discuss this with the lawyer and explain why you believe there is a conflict. If an
actual conflict of interest arises that cannot be resolved, the insurance company may
be required to provide you with another lawyer.

7. Settlement. Many policies state that the insurance company alone may make a final
decision regarding settlement of a claim, but under some policies your agreement is
required. If you want to object to or encourage a settlement within policy limits, you
should discuss your concerns with your lawyer to learn your rights and possible
consequences. No settlement of the case requiring you to pay money in excess of your
policy limits can be reached without your agreement, following full disclosure.
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8. Your Risk. If you lose the case, there might be a judgment entered against you for
more than the amount of your insurance, and you might have to pay it. Your lawyer
has a duty to advise you about this risk and other reasonably foreseeable adverse
results.

9. Hiring Your Own Lawyer. The lawyer provided by the insurance company is
representing you only to defend the lawsuit. If you desire to pursue a claim against the
other side, or desire legal services not directly related to the defense of the lawsuit
against you, you will need to make your own arrangements with this or another
lawyer. You also may hire another lawyer, at your own expense, to monitor the
defense being provided by the insurance company. If there is a reasonable risk that the
claim made against you exceeds the amount of coverage under your policy, you
should consider consulting another lawyer.

10. Reporting Violations. If at any time you believe that your lawyer has acted in
violation of your rights, you have the right to report the matter to The Florida Bar, the
agency that oversees the practice and behavior of all lawyers in Florida. For
information on how to reach The Florida Bar call (850) 561-5839 or you may access
the Bar at www.FlaBar.org.
IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS,
PLEASE ASK FOR AN EXPLANATION.

CERTIFICATE

The undersigned hereby certifies that this Statement of Insured Client’s Rights has

[Signature of Attorney]

[Print/Type Name]

Florida Bar No.:

(k) Imputation of Conflicts. While lawyers are associated in a firm, a prohibition in
the foregoing subdivisions (a) through (i) that applies to any one of them shall apply
to all of them.

Comment

Business transactions between client and lawyer
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A lawyer's legal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when the
lawyer participates in a business, property, or financial transaction with a client. The
requirements of subdivision (a) must be met even when the transaction is not closely
related to the subject matter of the representation. The rule applies to lawyers engaged
in the sale of goods or services related to the practice of law. See rule 4-5.7. It does
not apply to ordinary fee arrangements between client and lawyer, which are governed
by rule 4-1.5, although its requirements must be met when the lawyer accepts an
interest in the client's business or other nonmonetary property as payment for all or
part of a fee. In addition, the rule does not apply to standard commercial transactions
between the lawyer and the client for products or services that the client generally
markets to others, for example, banking or brokerage services, medical services,
products manufactured or distributed by the client, and utilities services. In such
transactions the lawyer has no advantage in dealing with the client, and the restrictions
in subdivision (a) are unnecessary and impracticable. Likewise, subdivision (a) does
not prohibit a lawyer from acquiring or asserting a lien granted by law to secure the
lawyer’s fee or expenses.

Subdivision (a)(1) requires that the transaction itself be fair to the client and that its
essential terms be communicated to the client, in writing, in a manner that can be
reasonably understood. Subdivision (a)(2) requires that the client also be advised, in
writing, of the desirability of seeking the advice of independent legal counsel. It also
requires that the client be given a reasonable opportunity to obtain such advice.
Subdivision (a)(3) requires that the lawyer obtain the client's informed consent, in a
writing signed by the client, both to the essential terms of the transaction and to the
lawyer's role. When necessary, the lawyer should discuss both the material risks of the
proposed transaction, including any risk presented by the lawyer's involvement, and
the existence of reasonably available alternatives and should explain why the advice
of independent legal counsel is desirable. See terminology (definition of informed
consent).

The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer's financial interest otherwise poses a
significant risk that the lawyer's representation of the client will be materially limited
by the lawyer's financial interest in the transaction. Here the lawyer's role requires that
the lawyer must comply, not only with the requirements of subdivision (a), but also
with the requirements of rule 4-1.7. Under that rule, the lawyer must disclose the risks
associated with the lawyer's dual role as both legal adviser and participant in the
transaction, such as the risk that the lawyer will structure the transaction or give legal
advice in a way that favors the lawyer's interests at the expense of the client.
Moreover, the lawyer must obtain the client's informed consent. In some cases, the
lawyer's interest may be such that rule 4-1.7 will preclude the lawyer from seeking the
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client's consent to the transaction.

If the client is independently represented in the transaction, subdivision (a)(2) of this
rule is inapplicable, and the subdivision (a)(1) requirement for full disclosure is
satisfied either by a written disclosure by the lawyer involved in the transaction or by
the client's independent counsel. The fact that the client was independently
represented in the transaction is relevant in determining whether the agreement was
fair and reasonable to the client as subdivision (a)(1) further requires.

Gifts to lawyers

A lawyer may accept a gift from a client, if the transaction meets general standards of
fairness and if the lawyer does not prepare the instrument bestowing the gift. For
example, a simple gift such as a present given at a holiday or as a token of
appreciation is permitted. If a client offers the lawyer a more substantial gift,
subdivision (c¢) does not prohibit the lawyer from accepting it, although such a gift
may be voidable by the client under the doctrine of undue influence, which treats
client gifts as presumptively fraudulent. In any event, due to concerns about
overreaching and imposition on clients, a lawyer may not suggest that a substantial
gift be made to the lawyer or for the lawyer's benefit, except where the lawyer is
related to the client as set forth in subdivision (c). If effectuation of a substantial gift
requires preparing a legal instrument such as a will or conveyance, however, the client
should have the detached advice that another lawyer can provide and the lawyer
should advise the client to seek advice of independent counsel. Subdivision (c)
recognizes an exception where the client is related by blood or marriage to the donee
or the gift is not substantial.

This rule does not prohibit a lawyer from seeking to have the lawyer or a partner or
associate of the lawyer named as personal representative of the client's estate or to
another potentially lucrative fiduciary position. Nevertheless, such appointments will
be subject to the general conflict of interest provision in rule 4-1.7 when there is a
significant risk that the lawyer's interest in obtaining the appointment will materially
limit the lawyer's independent professional judgment in advising the client concerning
the choice of a personal representative or other fiduciary. In obtaining the client's
informed consent to the conflict, the lawyer should advise the client concerning the
nature and extent of the lawyer's financial interest in the appointment, as well as the
availability of alternative candidates for the position.

Literary rights

An agreement by which a lawyer acquires literary or media rights concerning the
conduct of the representation creates a conflict between the interests of the client and
the personal interests of the lawyer. Measures suitable in the representation of the
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client may detract from the publication value of an account of the representation.
Subdivision (d) does not prohibit a lawyer representing a client in a transaction
concerning literary property from agreeing that the lawyer’s fee shall consist of a
share in ownership in the property if the arrangement conforms to rule 4-1.5 and
subdivision (a) and (1).

Financial assistance

Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf
of their clients, including making or guaranteeing loans to their clients for living
expenses, because to do so would encourage clients to pursue lawsuits that might not
otherwise be brought and because such assistance gives lawyers too great a financial
stake in the litigation.These dangers do not warrant a prohibition on a lawyer
advancing a client court costs and litigation expenses, including the expenses of
diagnostic medical examination used for litigation purposes and the reasonable costs
of obtaining and presenting evidence, because these advances are virtually
indistinguishable from contingent fees and help ensure access to the courts. Similarly,
an exception allowing lawyers representing indigent clients to pay court costs and
litigation expenses regardless of whether these funds will be repaid is warranted.

Person paying for lawyer’s services

Lawyers are frequently asked to represent a client under circumstances in which a
third person will compensate the lawyer, in whole or in part. The third person might
be a relative or friend, an indemnitor (such as a liability insurance company), or a co-
client (such as a corporation sued along with one or more of its employees). Because
third-party payers frequently have interests that differ from those of the client,
including interests in minimizing the amount spent on the representation and in
learning how the representation is progressing, lawyers are prohibited from accepting
or continuing such representations unless the lawyer determines that there will be no
interference with the lawyer's independent professional judgment and there is
informed consent from the client. See also rule 4-5.4(d) (prohibiting interference with
a lawyer's professional judgment by one who recommends, employs or pays the
lawyer to render legal services for another).

Sometimes, it will be sufficient for the lawyer to obtain the client's informed consent
regarding the fact of the payment and the identity of the third-party payer. If,
however, the fee arrangement creates a conflict of interest for the lawyer, then the
lawyer must comply with rule 4-1.7. The lawyer must also conform to the
requirements of rule 4-1.6 concerning confidentiality. Under rule 4-1.7(a), a conflict
of interest exists if there is significant risk that the lawyer's representation of the client
will be materially limited by the lawyer's own interest in the fee arrangement or by the
lawyer's responsibilities to the third-party payer (for example, when the third-party
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payer is a co-client). Under rule 4-1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the conflict is
nonconsentable under that subdivision. Under rule 4-1.7(b), the informed consent
must be confirmed in writing or clearly stated on the record at a hearing.

Aggregate settlements

Differences in willingness to make or accept an offer of settlement are among the
risks of common representation of multiple clients by a single lawyer. Under rule 4-
1.7, this is one of the risks that should be discussed before undertaking the
representation, as part of the process of obtaining the clients' informed consent. In
addition, rule 4-1.2(a) protects each client's right to have the final say in deciding
whether to accept or reject an offer of settlement and in deciding whether to enter a
guilty or nolo contendere plea in a criminal case. The rule stated in this subdivision is
a corollary of both these rules and provides that, before any settlement offer or plea
bargain is made or accepted on behalf of multiple clients, the lawyer must inform each
of them about all the material terms of the settlement, including what the other clients
will receive or pay if the settlement or plea offer is accepted. See also terminology
(definition of informed consent). Lawyers representing a class of plaintiffs or
defendants, or those proceeding derivatively, must comply with applicable rules
regulating notification of class members and other procedural requirements designed
to ensure adequate protection of the entire class.

Acquisition of interest in litigation

Subdivision (i) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. This general rule, which has its basis in
common law champerty and maintenance, is subject to specific exceptions developed
in decisional law and continued in these rules, such as the exception for reasonable
contingent fees set forth in rule 4-1.5 and the exception for certain advances of the
costs of litigation set forth in subdivision (e).

This rule is not intended to apply to customary qualification and limitations in legal
opinions and memoranda.

Representation of insureds

As with any representation of a client when another person or client is paying for the
representation, the representation of an insured client at the request of the insurer
creates a special need for the lawyer to be cognizant of the potential for ethical risks.
The nature of the relationship between a lawyer and a client can lead to the insured or
the insurer having expectations inconsistent with the duty of the lawyer to maintain
confidences, avoid conflicts of interest, and otherwise comply with professional
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standards. When a lawyer undertakes the representation of an insured client at the
expense of the insurer, the lawyer should ascertain whether the lawyer will be
representing both the insured and the insurer, or only the insured. Communication
with both the insured and the insurer promotes their mutual understanding of the role
of the lawyer in the particular representation. The Statement of Insured Client’s
Rights has been developed to facilitate the lawyer’s performance of ethical
responsibilities. The highly variable nature of insurance and the responsiveness of the
insurance industry in developing new types of coverages for risks arising in the
dynamic American economy render it impractical to establish a statement of rights
applicable to all forms of insurance. The Statement of Insured Client’s Rights is
intended to apply to personal injury and property damage tort cases. It is not intended
to apply to workers’ compensation cases. Even in that relatively narrow area of
insurance coverage, there is variability among policies. For that reason, the statement
is necessarily broad. It is the responsibility of the lawyer to explain the statement to
the insured. In particular cases, the lawyer may need to provide additional information
to the insured.

Because the purpose of the statement is to assist laypersons in understanding their
basic rights as clients, it is necessarily abbreviated. Although brevity promotes the
purpose for which the statement was developed, it also necessitates incompleteness.
For these reasons, it is specifically provided that the statement shall not serve to
establish any legal rights or duties, nor create any presumption that an existing legal
or ethical duty has been breached. As a result, the statement and its contents should
not be invoked by opposing parties as grounds for disqualification of a lawyer or for
procedural purposes. The purpose of the statement would be subverted if it could be
used in such a manner.

The statement is to be signed by the lawyer to establish that it was timely provided to
the insured, but the insured client is not required to sign it. It is in the best interests of
the lawyer to have the insured client sign the statement to avoid future questions, but
it is considered impractical to require the lawyer to obtain the insured client’s
signature in all instances.

Establishment of the statement and the duty to provide it to an insured in tort cases
involving personal injury or property damage should not be construed as lessening the
duty of the lawyer to inform clients of their rights in other circumstances. When other
types of insurance are involved, when there are other third-party payors of fees, or
when multiple clients are represented, similar needs for fully informing clients exist,
as recognized in rules 4-1.7(c) and 4-1.8(%).
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Imputation of prohibitions

Under subdivision (k), a prohibition on conduct by an individual lawyer in
subdivisions (a) through (i) also applies to all lawyers associated in a firm with the
personally prohibited lawyer. For example, 1 lawyer in a firm may not enter into a
business transaction with a client of another member of the firm without complying
with subdivision (a), even if the first lawyer is not personally involved in the
representation of the client.

[Revised: 02/01/2010]
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RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT
A lawyer who has formerly represented a client in a matter must not afterwards:

(a) represent another person in the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of the former client unless the
former client gives informed consent;

(b) use information relating to the representation to the disadvantage of the former
client except as these rules would permit or require with respect to a client or when
the information has become generally known; or

(c) reveal information relating to the representation except as these rules would permit
or require with respect to a client.

Comment

After termination of a client-lawyer relationship, a lawyer may not represent another
client except in conformity with this rule. The principles in rule 4-1.7 determine
whether the interests of the present and former client are adverse. Thus, a lawyer
could not properly seek to rescind on behalf of a new client a contract drafted on
behalf of the former client. So also a lawyer who has prosecuted an accused person
could not properly represent the accused in a subsequent civil action against the
government concerning the same transaction.

The scope of a "matter" for purposes of rule 4-1.9(a) may depend on the facts of a
particular situation or transaction. The lawyer’s involvement in a matter can also be a
question of degree. When a lawyer has been directly involved in a specific
transaction, subsequent representation of other clients with materially adverse
interests clearly is prohibited. On the other hand, a lawyer who recurrently handled a
type of problem for a former client is not precluded from later representing another
client in a wholly distinct problem of that type even though the subsequent
representation involves a position adverse to the prior client. Similar considerations
can apply to the reassignment of military lawyers between defense and prosecution
functions within the same military jurisdiction. The underlying question is whether the
lawyer was so involved in the matter that the subsequent representation can be justly
regarded as a changing of sides in the matter in question.

Matters are "substantially related" for purposes of this rule if they involve the same

3.85



transaction or legal dispute, or if the current matter would involve the lawyer
attacking work that the lawyer performed for the former client. For example, a lawyer
who has previously represented a client in securing environmental permits to build a
shopping center would be precluded from representing neighbors seeking to oppose
rezoning of the property on the basis of environmental considerations; however, the
lawyer would not be precluded, on the grounds of substantial relationship, from
defending a tenant of the completed shopping center in resisting eviction for
nonpayment of rent.

Lawyers owe confidentiality obligations to former clients, and thus information
acquired by the lawyer in the course of representing a client may not subsequently be
used by the lawyer to the disadvantage of the client without the former client's
consent. However, the fact that a lawyer has once served a client does not preclude the
lawyer from using generally known information about that client when later
representing another client. Information that has been widely disseminated by the
media to the public, or that typically would be obtained by any reasonably prudent
lawyer who had never represented the former client, should be considered generally
known and ordinarily will not be disqualifying. The essential question is whether, but
for having represented the former client, the lawyer would know or discover the
information.

Information acquired in a prior representation may have been rendered obsolete by the
passage of time. In the case of an organizational client, general knowledge of the
client's policies and practices ordinarily will not preclude a subsequent representation;
on the other hand, knowledge of specific facts gained in a prior representation that are
relevant to the matter in question ordinarily will preclude such a representation. A
former client is not required to reveal the confidential information learned by the
lawyer in order to establish a substantial risk that the lawyer has confidential
information to use in the subsequent matter. A conclusion about the possession of
such information may be based on the nature of the services the lawyer provided the
former client and information that would in ordinary practice be learned by a lawyer
providing such services.

The provisions of this rule are for the protection of clients and can be waived if the
former client gives informed consent. See terminology.

With regard to an opposing party’s raising a question of conflict of interest, see
comment to rule 4-1.7. With regard to disqualification of a firm with which a lawyer
1s associated, see rule 4-1.10.

[Revised: 06/01/2014]
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RULE 4-1.13 ORGANIZATION AS CLIENT

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.13 ORGANIZATION AS CLIENT

(a) Representation of Organization. A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.

(b) Violations by Officers or Employees of Organization. If alawyer for an organization knows that an
officer, employee, or other person associated with the organization is engaged in action, intends to act, or
refuses to act in a matter related to the representation that is a violation of alegal obligation to the
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organization or aviolation of law that reasonably might be imputed to the organization and islikely to
result in substantial injury to the organization, the lawyer shall proceed asis reasonably necessary in the
best interest of the organization. In determining how to proceed, the lawyer shall give due consideration to
the seriousness of the violation and its consequences, the scope and nature of the lawyer's representation,
the responsibility in the organization and the apparent motivation of the person involved, the policies of
the organization concerning such matters, and any other relevant considerations. Any measures taken shall
be designed to minimize disruption of the organization and the risk of revealing information relating to the
representation to persons outside the organization. Such measures may include among others:

(1) asking reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate
authority in the organization; and

(3) referring the matter to higher authority in the organization, including, if warranted by the
seriousness of the matter, referral to the highest authority that can act in behalf of the organization as
determined by applicable law.

(c) Resignation as Counsel for Organization. |f, despite the lawyer's efforts in accordance with
subdivision (b), the highest authority that can act on behalf of the organization insists upon action, or a
refusal to act, that is clearly aviolation of law and is likely to result in substantial injury to the
organization, the lawyer may resign in accordance with rule 4-1.16.

(d) Identification of Client. In dealing with an organization's directors, officers, employees, members,
shareholders, or other constituents, alawyer shall explain the identity of the client when the lawyer knows
or reasonably should know that the organization's interests are adverse to those of the constituents with
whom the lawyer is dealing.

(e) Representing Directors, Officers, Employees, Members, Shareholders, or Other Constituents of
Organization. A lawyer representing an organization may also represent any of its directors, officers,
employees, members, shareholders, or other constituents, subject to the provisions of rule 4-1.7. If the
organization's consent to the dual representation is required by rule 4-1.7, the consent shall be given by an
appropriate official of the organization other than the individual who isto be represented, or by the
shareholders.

Comment
The entity as the client

An organizational clientisalegal entity, but it cannot act except through its officers, directors, employees,
shareholders, and other constituents. Officers, directors, employees, and shareholders are the constituents
of the corporate organizational client. The duties defined in this comment apply equally to unincorporated
associations. "Other constituents" as used in this comment means the positions equivalent to officers,
directors, employees, and shareholders held by persons acting for organizational clients that are not
corporations.

When 1 of the constituents of an organizational client communicates with the organization's lawyer in that
person's organizational capacity, the communication is protected by rule 4-1.6. Thus, by way of example,
3.88

11 RULE 4-1.13 ORGANIZATION AS CLIENT.html[1/26/2018 2:22:28 PM]



RULE 4-1.13 ORGANIZATION AS CLIENT

if an organizational client requestsits lawyer to investigate allegations of wrongdoing, interviews made in
the course of that investigation between the lawyer and the client's employees or other constituents are
covered by rule 4-1.6. This does not mean, however, that constituents of an organizational client are the
clients of the lawyer. The lawyer may not disclose to such constituents information relating to the
representation except for disclosures explicitly or impliedly authorized by the organizational client in
order to carry out the representation or as otherwise permitted by rule 4-1.6.

When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by
the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations,
including ones entailing serious risk, are not as such in the lawyer's province. However, different
considerations arise when the lawyer knows that the organization may be substantially injured by action of
aconstituent that isin violation of law. In such a circumstance, it may be reasonably necessary for the
lawyer to ask the constituent to reconsider the matter. If that fails, or if the matter is of sufficient
seriousness and importance to the organization, it may be reasonably necessary for the lawyer to take
steps to have the matter reviewed by a higher authority in the organization. Clear justification should exist
for seeking review over the head of the constituent normally responsible for it. The stated policy of the
organization may define circumstances and prescribe channels for such review, and a lawyer should
encourage the formulation of such a policy. Even in the absence of organization policy, however, the
lawyer may have an obligation to refer a matter to higher authority, depending on the seriousness of the
matter and whether the constituent in question has apparent motives to act at variance with the
organization's interest. Review by the chief executive officer or by the board of directors may be required
when the matter is of importance commensurate with their authority. At some point it may be useful or
essential to obtain an independent legal opinion.

The organization's highest authority to whom a matter may be referred ordinarily will be the board of
directors or similar governing body. However, applicable law may prescribe that under certain conditions
highest authority reposes elsewhere; for example, in the independent directors of a corporation.

Relation to other rules

The authority and responsibility provided in this rule are concurrent with the authority and responsibility
provided in other rules. In particular, this rule does not limit or expand the lawyer's responsibility under
rule 4-1.6, 4-1.8, 4-1.16, 4-3.3, or 4-4.1. If the lawyer's services are being used by an organization to
further a crime or fraud by the organization, rule 4-1.2(d) can be applicable.

Government agency

The duty defined in this rule applies to governmental organizations. However, when the client isa
governmental organization, adifferent balance may be appropriate between maintaining confidentiality
and assuring that the wrongful official act is prevented or rectified, for public businessisinvolved. In
addition, duties of lawyers employed by the government or lawyersin military service may be defined by
statutes and regulation. Defining precisely the identity of the client and prescribing the resulting
obligations of such lawyers may be more difficult in the government context and is a matter beyond the
scope of these rules. Although in some circumstances the client may be a specific agency, it may also bea
branch of the government, such as the executive branch, or the government as awhole. For example, if the
action or failure to act involves the head of a bureau, either the department of which the bureau isa part or
the relevant branch of government may be the client for purposes of this rule. Moreover, in a matter
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involving the conduct of government officials, a government lawyer may have authority under applicable
law to question such conduct more extensively than that of alawyer for a private organization in similar
circumstances. Thisrule does not limit that authority.

Clarifying the lawyer's role

There are times when the organization's interest may be or becomes adverse to those of 1 or more of its
constituents. In such circumstances the lawyer should advise any constituent whose interest the lawyer
finds adverse to that of the organization of the conflict or potential conflict of interest that the lawyer
cannot represent such constituent and that such person may wish to obtain independent representation.
Care must be taken to assure that the constituent understands that, when there is such adversity of interest,
the lawyer for the organization cannot provide legal representation for that constituent and that
discussions between the lawyer for the organization and the constituent may not be privileged.

Whether such awarning should be given by the lawyer for the organization to any constituent may turn on
the facts of each case.

Dual representation

Subdivision (e) recognizes that alawyer for an organization may also represent a principal officer or
major shareholder.

Derivative actions

Under generaly prevailing law, the shareholders or members of a corporation may bring suit to compel
the directorsto perform their legal obligations in the supervision of the organization. Members of
unincorporated associations have essentially the same right. Such an action may be brought nominally by
the organization, but usualy is, in fact, alegal controversy over management of the organization.

The question can arise whether counsel for the organization may defend such an action. The proposition
that the organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a
normal incident of an organization's affairs, to be defended by the organization's lawyer like any other
suit. However, if the claim involves serious charges of wrongdoing by those in control of the organization,
a conflict may arise between the lawyer's duty to the organization and the lawyer's relationship with the
board. In those circumstances, rule 4-1.7 governs who should represent the directors and the organization.

Representing related organizations

Consistent with the principle expressed in subdivision (@) of thisrule, alawyer or law firm who represents
or has represented a corporation (or other organization) ordinarily is not presumed to also represent, solely
by virtue of representing or having represented the client, an organization (such as a corporate parent or
subsidiary) that is affiliated with the client. There are exceptionsto this general proposition, such as, for
example, when an affiliate actually is the alter ego of the organizational client or when the client has
revealed confidential information to an attorney with the reasonable expectation that the information
would not be used adversely to the client's affiliate(s). Absent such an exception, an attorney or law firm
is not ethically precluded from undertaking representations adverse to affiliates of an existing or former
client.
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RULE 4-1.18 DUTIES TO PROSPECTIVE CLIENT

4 RULES OF PROFESSIONAL CONDUCT
4-1 CLIENT-LAWYER RELATIONSHIP

RULE 4-1.18 DUTIES TO PROSPECTIVE CLIENT

(a) Prospective Client. A person who consults with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter is a prospective client.

(b) Confidentiality of Information. Even when no client-lawyer relationship ensues,
a lawyer who has learned information from a prospective client may not use or reveal
that information, except as rule 4-1.9 would permit with respect to information of a
former client.

(c) Subsequent Representation. A lawyer subject to subdivision (b) may not
represent a client with interests materially adverse to those of a prospective client in
the same or a substantially related matter if the lawyer received information from the
prospective client that could be used to the disadvantage of that person in the matter,
except as provided in subdivision (d). If a lawyer is disqualified from representation
under this rule, no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in the matter, except as provided in
subdivision (d).

(d) Permissible Representation. When the lawyer has received disqualifying
information as defined in subdivision (c), representation is permissible if:

(1) both the affected client and the prospective client have given informed consent,
confirmed in writing; or

(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and

(A) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and
(B) written notice is promptly given to the prospective client.

Comment

Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer's custody, or rely on the lawyer's advice. A
lawyer's consultations with a prospective client usually are limited in time and depth
and leave both the prospective client and the lawyer free (and the lawyer sometimes
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required) to proceed no further. Hence, prospective clients should receive some but
not all of the protection afforded clients.

A person becomes a prospective client by consulting with a lawyer about the
possibility of forming a client-lawyer relationship with respect to a matter. Whether
communications, including written, oral, or electronic communications, constitute a
consultation depends on the circumstances. For example, a consultation is likely to
have occurred if a lawyer, either in person or through the lawyer’s advertising in any
medium, specifically requests or invites the submission of information about a
potential representation without clear and reasonably understandable warnings and
cautionary statements that limit the lawyer’s obligations, and a person provides
information in response. In contrast, a consultation does not occur if a person provides
information to a lawyer in response to advertising that merely describes the lawyer’s
education, experience, areas of practice, and contact information, or provides legal
information of general interest. A person who communicates information unilaterally
to a lawyer, without any reasonable expectation that the lawyer is willing to discuss
the possibility of forming a client-lawyer relationship, is not a "prospective client"
within the meaning of subdivision (a).

It is often necessary for a prospective client to reveal information to the lawyer during
an initial consultation prior to the decision about formation of a client-lawyer
relationship. The lawyer often must learn this information to determine whether there
is a conflict of interest with an existing client and whether the matter is one that the
lawyer is willing to undertake. Subdivision (b) prohibits the lawyer from using or
revealing that information, except as permitted by rule 4-1.9, even if the client or
lawyer decides not to proceed with the representation. The duty exists regardless of
how brief the initial conference may be.

In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether to undertake a new matter should limit the initial
consultation to only information as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest or other reason for non-
representation exists, the lawyer should so inform the prospective client or decline the
representation. If the prospective client wishes to retain the lawyer, and if consent is
possible under rule 4-1.7, then consent from all affected present or former clients must
be obtained before accepting the representation.

A lawyer may condition a consultation with a prospective client on the person's
informed consent that no information disclosed during the consultation will prohibit
the lawyer from representing a different client in the matter. See terminology for the
definition of informed consent. If the agreement expressly so provides, the
prospective client may also consent to the lawyer's subsequent use of information
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received from the prospective client.

Even in the absence of an agreement, under subdivision (c), the lawyer is not
prohibited from representing a client with interests adverse to those of the prospective
client in the same or a substantially related matter unless the lawyer has received from
the prospective client information that could be used to the disadvantage of the
prospective client in the matter.

Under subdivision (c), the prohibition in this rule is imputed to other lawyers as
provided in rule 4-1.10, but, under subdivision (d)(1), the prohibition and its
imputation may be avoided if the lawyer obtains the informed consent, confirmed in
writing, of both the prospective and affected clients. In the alternative, the prohibition
and its imputation may be avoided if the conditions of subdivision (d)(2) are met and
all disqualified lawyers are timely screened and written notice is promptly given to the
prospective client. See terminology (requirements for screening procedures).
Subdivision (d)(2)(i) does not prohibit the screened lawyer from receiving a salary or
partnership share established by prior independent agreement, but that lawyer may not
receive compensation directly related to the matter in which the lawyer is disqualified.

Notice, including a general description of the subject matter about which the lawyer
was consulted, and of the screening procedures employed, generally should be given
as soon as practicable after the need for screening becomes apparent.

The duties under this rule presume that the prospective client consults the lawyer in
good faith. A person who consults a lawyer simply with the intent of disqualifying the
lawyer from the matter, with no intent of possibly hiring the lawyer, has engaged in a
sham and should not be able to invoke this rule to create a disqualification.

For the duty of competence of a lawyer who gives assistance on the merits of a matter
to a prospective client, see rule 4-1.1. For a lawyer's duties when a prospective client
entrusts valuables or papers to the lawyer's care, see chapter 5, Rules Regulating The
Florida Bar.

[Revised: 10/01/2015]
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RULE 4-4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

4 RULES OF PROFESSIONAL CONDUCT
4-4 TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

RULE 4-4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited
by rule 4-1.6.

Comment
Misrepresentation

A lawyer is required to be truthful when dealing with others on a client's behalf, but
generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation can occur if the lawyer incorporates or affirms a statement of
another person that the lawyer knows is false. Misrepresentations can also occur by
partially true but misleading statements or omissions that are the equivalent of
affirmative false statements. For dishonest conduct that does not amount to a false
statement or for misrepresentations by a lawyer other than in the course of
representing a client, see rule 4-8.4.

Statements of fact

This rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally accepted
conventions in negotiation, certain types of statements ordinarily are not taken as
statements of material fact. Estimates of price or value placed on the subject of a
transaction and a party's intentions as to an acceptable settlement of a claim are
ordinarily in this category, and so is the existence of an undisclosed principal except
where nondisclosure of the principal would constitute fraud. Lawyers should be
mindful of their obligations under applicable law to avoid criminal and tortious
misrepresentation.

Crime or fraud by client

Under rule 4-1.2(d), a lawyer is prohibited from counseling or assisting a client in
conduct that the lawyer knows is criminal or fraudulent. Subdivision (b) states a
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specific application of the principle set forth in rule 4-1.2(d) and addresses the
situation where a client's crime or fraud takes the form of a lie or misrepresentation.
Ordinarily, a lawyer can avoid assisting a client's crime or fraud by withdrawing from
the representation. Sometimes it may be necessary for the lawyer to give notice of the
fact of withdrawal and to disaffirm an opinion, document, affirmation or the like. In
extreme cases, substantive law may require a lawyer to disclose information relating
to the representation to avoid being deemed to have assisted the client's crime or
fraud. If the lawyer can avoid assisting a client's crime or fraud only by disclosing this
information, then under subdivision (b) the lawyer is required to do so, unless the
disclosure is prohibited by rule 4-1.6.

[Revised: 05/22/2006]
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RULE 4-4.3 DEALING WITH UNREPRESENTED PERSONS

4 RULES OF PROFESSIONAL CONDUCT
4-4 TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

RULE 4-4.3 DEALING WITH UNREPRESENTED PERSONS

(a) In dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the unrepresented person misunderstands the
lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person,
other than the advice to secure counsel.

(b) An otherwise unrepresented person to whom limited representation is being
provided or has been provided in accordance with Rule Regulating The Florida Bar 4-
1.2 1s considered to be unrepresented for purposes of this rule unless the opposing
lawyer knows of, or has been provided with, a written notice of appearance under
which, or a written notice of time period during which, the opposing lawyer is to
communicate with the limited representation lawyer as to the subject matter within the
limited scope of the representation.

Comment

An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested
authority on the law even when the lawyer represents a client. In order to avoid a
misunderstanding, a lawyer will typically need to identify the lawyer's client and,
where necessary, explain that the client has interests opposed to those of the
unrepresented person. For misunderstandings that sometimes arise when a lawyer for
an organization deals with an unrepresented constituent, see rule 4-1.13(d).

This rule does not prohibit a lawyer from negotiating the terms of a transaction or
settling a dispute with an unrepresented person. So long as the lawyer has explained
that the lawyer represents an adverse party and is not representing the person, the
lawyer may inform the person of the terms on which the lawyer's client will enter into
an agreement or settle a matter, prepare documents that require the person's signature
and explain the lawyer's own view of the meaning of the document or the lawyer's
view of the underlying legal obligations.

[Revised: 05/22/2006]
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RULE 4-5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

4 RULES OF PROFESSIONAL CONDUCT
4-5 LAW FIRMS AND ASSOCIATIONS

RULE 4-5.3 RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

(a) Use of Titles by Nonlawyer Assistants. A person who uses the title of paralegal,
legal assistant, or other similar term when offering or providing services to the public
must work for or under the direction or supervision of a lawyer or law firm.

(b) Supervisory Responsibility. With respect to a nonlawyer employed or retained
by or associated with a lawyer or an authorized business entity as defined elsewhere in
these Rules Regulating The Florida Bar:

(1) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm, must make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance
that the person’s conduct is compatible with the professional obligations of the
lawyer;

(2) a lawyer having direct supervisory authority over the nonlawyer must make
reasonable efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer; and

(3) a lawyer is responsible for conduct of such a person that would be a violation
of the Rules of Professional Conduct if engaged in by a lawyer if the lawyer:

(A) orders or, with the knowledge of the specific conduct, ratifies the conduct
involved; or

(B) is a partner or has comparable managerial authority in the law firm in
which the person is employed, or has direct supervisory authority over the
person, and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.

(c) Ultimate Responsibility of Lawyer. Although paralegals or legal assistants may
perform the duties delegated to them by the lawyer without the presence or active
involvement of the lawyer, the lawyer must review and be responsible for the work
product of the paralegals or legal assistants.

Comment

Lawyers generally employ assistants in their practice, including secretaries,
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investigators, law student interns, and paraprofessionals such as paralegals and legal
assistants. Such assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer’s professional services. A lawyer must give such
assistants appropriate instruction and supervision concerning the ethical aspects of
their employment, particularly regarding the obligation not to disclose information
relating to representation of the client. The measures employed in supervising
nonlawyers should take account of the level of their legal training and the fact that
they are not subject to professional discipline. If an activity requires the independent
judgment and participation of the lawyer, it cannot be properly delegated to a
nonlawyer employee.

Subdivision (b)(1) requires lawyers with managerial authority within a law firm to
make reasonable efforts to ensure that the firm has in effect measures giving
reasonable assurance that nonlawyers in the firm and nonlawyers outside the firm who
work on firm matters act in a way compatible with the professional obligations of the
lawyer. See comment to rule 1.1 (retaining lawyers outside the firm) and comment to
rule 4-5.1 (responsibilities with respect to lawyers within a firm). Subdivision (b)(2)
applies to lawyers who have supervisory authority over nonlawyers within or outside
the firm. Subdivision (b)(3) specifies the circumstances in which a lawyer is
responsible for conduct of nonlawyers within or outside the firm that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer.

Nothing provided in this rule should be interpreted to mean that a nonlawyer may
have any ownership or partnership interest in a law firm, which is prohibited by rule
4-5.4. Additionally, this rule does not permit a lawyer to accept employment by a
nonlawyer or group of nonlawyers, the purpose of which is to provide the supervision
required under this rule. This conduct is prohibited by rules 4-5.4 and 4-5.5.

Nonlawyers Outside the Firm

A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal
services to the client. Examples include the retention of an investigative or
paraprofessional service, hiring a document management company to create and
maintain a database for complex litigation, sending client documents to a third party
for printing or scanning, and using an Internet-based service to store client
information. When using these services outside the firm, a lawyer must make
reasonable efforts to ensure that the services are provided in a manner that is
compatible with the lawyer’s professional obligations. The extent of this obligation
will depend on the circumstances, including the education, experience and reputation
of the nonlawyer; the nature of the services involved; the terms of any arrangements
concerning the protection of client information; and the legal and ethical
environments of the jurisdictions in which the services will be performed, particularly
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with regard to confidentiality. See also rules 4-1.1 (competence), 4-1.2 (allocation of
authority), 4-1.4 (communication with client), 4-1.6 (confidentiality), 4-5.4
(professional independence of the lawyer), and 4-5.5 (unauthorized practice of law).
When retaining or directing a nonlawyer outside the firm, a lawyer should
communicate directions appropriate under the circumstances to give reasonable
assurance that the nonlawyer’s conduct is compatible with the professional obligations
of the lawyer.

Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer. See
Rule 1.2. When making this allocation in a matter pending before a tribunal, lawyers
and parties may have additional obligations that are a matter of law beyond the scope
of these rules.

[Revised: 10/01/2015]
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RULE 4-7.17
4 RULES OF PROFESSIONAL CONDUCT

4-7 INFORMATION ABOUT LEGAL SERVICES

RULE 4-7.17

(a) Payment by Other Lawyers. No lawyer may, directly or indirectly, pay all or a part of the
cost of an advertisement by a lawyer not in the same firm. Rule 4-1.5(f)(4)(D) (regarding the
division of contingency fees) is not affected by this provision even though the lawyer covered by
subdivision (f)(4)(D)(ii) of rule 4-1.5 advertises.

(b) Payment for Referrals. A lawyer may not give anything of value to a person for
recommending the lawyer's services, except that a lawyer may pay the reasonable cost of
advertising permitted by these rules, may pay the usual charges of a lawyer referral service,
lawyer directory or other legal service organization, and may purchase a law practice in
accordance with rule 4-1.17.

(c) Payment by Nonlawyers. A lawyer may not permit a nonlawyer to pay all or a part of the
cost of an advertisement by that lawyer.

Comment

Paying for the Advertisements of Another Lawyer

A lawyer is not permitted to pay for the advertisements of another lawyer not in the same firm.
This rule is not intended to prohibit more than 1 law firm from advertising jointly, but the
advertisement must contain all required information as to each advertising law firm.

Paying Others for Recommendations

A lawyer is allowed to pay for advertising permitted by this rule and for the purchase of a law
practice in accordance with the provisions of rule 4-1.17, but otherwise is not permitted to pay or
provide other tangible benefits to another person for procuring professional work. However, a
legal aid agency or prepaid legal services plan may pay to advertise legal services provided
under its auspices. Likewise, a lawyer may participate in lawyer referral programs or lawyer
directories and pay the usual fees charged by such programs, subject, however, to the limitations
imposed by rules 4-7.22 and 4-7.23. This rule does not prohibit paying regular compensation to
an assistant, such as a secretary or advertising consultant, to prepare communications permitted
by this rule.

[Revised: 05/01/2013]
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RULE 4-7.18 DIRECT CONTACT WITH PROSPECTIVE CLIENTS
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RULE 4-7.18 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

4 RULES OF PROFESSIONAL CONDUCT
4-7 INFORMATION ABOUT LEGAL SERVICES

RULE 4-7.18 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) Salicitation. Except as provided in subdivision (b) of thisrule, alawyer may not:

(1) solicit, or permit employees or agents of the lawyer to solicit on the lawyer's behalf, professional

employment from a prospective client with whom the lawyer has no family or prior professiona

relationship, in person or otherwise, when a significant motive for the lawyer's doing so is the

lawyer's pecuniary gain. The term "solicit" includes contact in person, by telephone, telegraph, or
3.103
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RULE 4-7.18 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

facsimile, or by other communication directed to a specific recipient and includes any written form
of communication, including any electronic mail communication, directed to a specific recipient and
not meeting the requirements of subdivision (b) of thisrule and rules 4-7.11 through 4-7.17 of these
rules.

(2) enter into an agreement for, charge, or collect afee for professional employment obtained in
violation of thisrule.

(b) Written Communication.

(1) A lawyer may not send, or knowingly permit to be sent, on the lawyer's behalf or on behalf of the
lawyer's firm or partner, an associate, or any other lawyer affiliated with the lawyer or the lawyer's
firm, awritten communication directly or indirectly to a prospective client for the purpose of
obtaining professional employment if:

(A) the written communication concerns an action for personal injury or wrongful death or
otherwise relates to an accident or disaster involving the person to whom the communication is
addressed or arelative of that person, unless the accident or disaster occurred more than 30
days prior to the mailing of the communication;

(B) the written communication concerns a specific matter and the lawyer knows or reasonably
should know that the person to whom the communication is directed is represented by a lawyer
in the matter;

(C) it has been made known to the lawyer that the person does not want to receive such
communications from the lawyer;

(D) the communication involves coercion, duress, fraud, overreaching, harassment,
intimidation, or undue influence;

(E) the communication violates rules 4-7.11 through 4-7.17 of these rules;

(F) the lawyer knows or reasonably should know that the physical, emotional, or mental state of
the person makesit unlikely that the person would exercise reasonable judgment in employing

alawyer; or

(G) the communication concerns arequest for an injunction for protection against any form of
physical violence and is addressed to the respondent in the injunction petition, if the lawyer
knows or reasonably should know that the respondent named in the injunction petition has not
yet been served with notice of process in the matter.

(2) Written communications to prospective clients for the purpose of obtaining professional
employment that are not prohibited by subdivision (b)(1) are subject to the following requirements:

(A) Such communications are subject to the requirements of 4-7.11 through 4-7.17 of these
rules.
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RULE 4-7.18 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(B) Each page of such communication and the face of an envelope containing the
communication must be reasonably prominently marked "advertisement"” in ink that contrasts
with both the background it is printed on and other text appearing on the same page. If the
written communication is in the form of a self-mailing brochure or pamphlet, the
"advertisement” mark must be reasonably prominently marked on the address panel of the
brochure or pamphlet and on each panel of the inside of the brochure or pamphlet. If the
written communication is sent via electronic mail, the subject line must begin with the word
"Advertisement." Brochures solicited by clients or prospective clients need not contain the
"advertisement” mark.

(C) Every written communication must be accompanied by awritten statement detailing the
background, training and experience of the lawyer or law firm. This statement must include
information about the specific experience of the advertising lawyer or law firm in the area or
areas of law for which professional employment is sought. Every written communication
disseminated by alawyer referral service must be accompanied by a written statement detailing
the background, training, and experience of each lawyer to whom the recipient may be
referred.

(D) If acontract for representation is mailed with the written communication, the top of each
page of the contract must be marked "SAMPLE" in red ink in atype size one size larger than
the largest type used in the contract and the words "DO NOT SIGN" must appear on the client
signature line.

(E) Thefirst sentence of any written communication prompted by a specific occurrence
involving or affecting the intended recipient of the communication or afamily member must
be: "If you have already retained a lawyer for this matter, please disregard thisletter."

(F) Written communications must not be made to resemble legal pleadings or other legal
documents.

(G) If alawyer other than the lawyer whose name or signature appears on the communication
will actually handle the case or matter, or if the case or matter will be referred to another
lawyer or law firm, any written communication concerning a specific matter must include a
statement so advising the client.

(H) Any written communication prompted by a specific occurrence involving or affecting the
intended recipient of the communication or afamily member must disclose how the lawyer
obtained the information prompting the communication. The disclosure required by thisrule
must be specific enough to enable the recipient to understand the extent of the lawyer's
knowledge regarding the recipient's particular situation.

(1) A written communication seeking employment by a specific prospective client in a specific
matter shall not reveal on the envelope, or on the outside of a self-mailing brochure or
pamphlet, the nature of the client's legal problem.

(3) The requirementsin subdivision (b)(2) of this rule do not apply to communications between

lawyers, between lawyers and their own current and former clients, or between lawyers and their
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own family members.

Comment

Prior Professional Relationship

Persons with whom the lawyer has a prior professional relationship are exempted from the general
prohibition against direct, in-person solicitation. A prior professional relationship requires that the lawyer
personally had adirect and continuing relationship with the person in the lawyer's capacity as a
professional. Thus, alawyer with a continuing relationship as the patient of a doctor, for example, does
not have the professional relationship contemplated by the rule because the lawyer is not involved in the
relationship in the lawyer's professional capacity. Similarly, alawyer who is a member of a charitable
organization totally unrelated to the practice of law and who has a direct personal relationship with
another member of that organization does not fall within the definition.

On the other hand, a lawyer who is the legal advisor to a charitable board and who has direct, continuing
relationships with members of that board does have prior professional relationships with those board
members as contemplated by the rule. Additionally, alawyer who has a direct, continuing relationship
with another professional where both are members of atrade organization related to both the lawyer's and
the nonlawyer's practices would also fall within the definition. A lawyer's relationship with a doctor
because of the doctor's role as an expert witness is another example of a prior professional relationship as
provided in the rule.

A lawyer who merely shared a membership in an organization in common with another person without any
direct, personal contact would not have a prior professional relationship for purposes of thisrule.
Similarly, alawyer who speaks at a seminar does not develop a professional relationship within the
meaning of the rule with seminar attendees merely by virtue of being a speaker.

Disclosing Wherethe Lawyer Obtained I nfor mation

In addition, the lawyer or law firm should reveal the source of information used to determine that the
recipient has a potential legal problem. Disclosure of the information source will help the recipient to
understand the extent of knowledge the lawyer or law firm has regarding the recipient's particular situation
and will avoid misleading the recipient into believing that the lawyer has particularized knowledge about
the recipient's matter if the lawyer does not. The lawyer or law firm must disclose sufficient information
or explanation to allow the recipient to locate the information that prompted the communication from the

lawyer.

Alternatively, the direct mail advertisement would comply with thisrule if the advertisement discloses
how much information the lawyer has about the matter.

For example, adirect mail advertisement for criminal defense matters would comply if it stated that the
lawyer's only knowledge about the prospective client's matter is the client's name, contact information,
date of arrest and charge. In the context of securities arbitration, a direct mail advertisement would
comply with this requirement by stating, if true, that the lawyer obtained information from alist of
investors, and the only information on that list is the prospective client's name, address, and the fact that
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the prospective client invested in a specific company.
Group or Prepaid Legal Services Plans

This rule would not prohibit alawyer from contacting representatives of organizations or groups that may
be interested in establishing a group or prepaid legal plan for its members, insureds, beneficiaries, or other
third parties for the purpose of informing such entities of the availability of, and details concerning, the
plan or arrangement that the lawyer or the lawyer's law firm iswilling to offer. This form of
communication is not directed to a specific prospective client known to need legal servicesrelated to a
particular matter. Rather, it is usually addressed to an individual acting in afiduciary capacity seeking a
supplier of legal services for others who may, if they choose, become clients of the lawyer. Under these
circumstances, the activity that the lawyer undertakes in communicating with such representatives and the
type of information transmitted to the individual are functionally similar to and serve the same purpose as
advertising permitted under other rulesin this subchapter.

[Revised: 05/01/2013]
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PROFESSIONAL ETHICS OF THE FLORIDA BAR

OPINION 65-34
June 15, 1965

A seller's attorney who prepares all of the documents used in a real estate transaction
should not present a statement to the buyer for a portion of the attorney's fee for these
services when the buyer did not employ the attorney or agree to pay him a fee.

Canons: 6, 12
Chairman Smith stated the opinion of the committee:

A member of The Florida Bar poses the following inquiry for our response. A is selling real
estate to B. A portion of the consideration is to be financed by a purchase money mortgage
to be given to A by B. A insists that his attorney prepare all legal instruments involved. B
has an attorney, however, and this attorney examines the title and represents B at the
closing. A's attorney prepares the contract for sale, the deed, the promissory note, the
mortgage and the closing statement. There is no dispute as to the type of contract, deed,
note and mortgage to be used. Subsequent to the closing, B receives from A's attorney a
statement for one-half of the costs of the preparation of the instruments prepared by A's
attorney. Prior to that time, neither the parties nor the attorneys involved had discussed
payment of fees and/or costs.

The position of this Committee is asked regarding the procedure outlined above. Presumably
the inquiry is primarily as to the ethical propriety of A's attorney submitting the statement
to B without prior contract or agreement.

A majority of the Committee has construed this inquiry as posing, primarily, a question of
law and not of legal ethics. This Committee, of course, is not authorized to answer questions
of law.

A seller of real estate may, if he wishes, insist that his attorney draw all papers involved in
the transaction. The buyer, in turn, may execute or refuse to execute these papers. Who
pays an attorney is a matter of contract. If the seller employs the attorney he is primarily
liable for the fees. Unless the buyer in some way contracts to pay these fees, he is under no
obligation to do so.

The Committee agrees that an attorney should not send a statement for costs and
professional services to one who has not become legally obligated to pay that bill. However,
since the person receiving the statement may simply refuse to pay it, it is our opinion that
no substantial violation of the Canons of Ethics is involved.

[Revised: 08-24-2011]
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OPINION 70-62
February 12, 1971

Lay personnel may be used in a law office only to the extent that they are delegated
mechanical, clerical or administrative duties. The attorney may not ethically delegate to a
lay employee any activity which requires the attorney's personal judgment and
participation.

Canon: 3
CPR: EC 3-5, 3-6

Chairman Massey stated the opinion of the committee:

Inquiry is made pertaining to the use of lay personnel within a law office. The opinion will be
divided into two parts.

The first portion is quoted from the inquiry as follows:
We anticipate using the lay person in the real estate field to handle the following matters:

1. After the contract between the parties has been executed and a file set up by the
attorney's secretary, the file will be delivered to the lay specialist who will obtain all
preliminary data. This would include location and ordering of abstracts and survey where
appropriate, checking our internal files to determine if a prior opinion or title policy has been
issued by our firm on said property, obtaining pay-off or assumption figures on existing
mortgages and liens and, in general, gathering all necessary data involving said transaction.

2. We envision that after the contract stage the next time the file would come back to the
attorney would be after the abstract continuation, surveys, and all necessary data has been
compiled. The lay assistant would then forward the file back to the responsible attorney with
all such data included. The responsible attorney would then examine the abstract and
dictate either an Opinion of Title or title binder based on his examination. The file would
then go back to the lay assistant who would, following the directives of the attorney,
prepare closing statements, and notify all parties of the scheduled closing.

3. All work and documents prepared by the lay assistant would be forwarded back to the
responsible attorney at some predetermined time prior to the closing for the attorney's
review and approval.

4. The attorney closes the real estate transaction.

5. After the closing the attorney forwards a file back to the lay assistant with appropriate
directives as to the recording of documents, pay off of any liens, and disbursements of
expenses not disbursed during the closing.

The Committee basically approves the proposal as outlined in the inquiry finding that there
is no ethical problem. The sole reservation to be expressed by the Committe